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ENDORSEMENT

[1] Massachusetts Elephant & Castle Group, Inc. (“MECG” or the “Applicant”) brings this
application under Part IV of the Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36,
(“CCAA"). MECG seeks orders pursuant to sections 46 — 49 of the CCAA providing for:

(a) an Initial Recognition Order declaring that:

(i) MECG is a foreign representative pursuant to s. 45 of the CCAA and is
entitled to bring its application pursuant s. 46 of the CCAA,

(i)  the Chapter 11 Proceeding (as defined below) in respect of the Chapter 11
Debtors (as set out in Schedule “A”) is a “foreign main proceeding” for
the purposes of the CCAA; and
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(iii)  any claims, rights, liens or proceedings against or in respect of the Chapter
11 Debtors, the directors and officers of the Chapter 11 Debtors and the
Chapter 11 Debtors property are stayed; and

(b) a Supplemental Order:

(1) recognizing in Canada and enforcing certain orders of the U.S. Court (as
defined below) made in the Chapter 11 Proceeding (as defined below);

(i) granting a super-priority change over the Chapter 11 Debtors' property in
respect of administrative fees and expenses; and

(iii)  appointing BDO Canada Limited (“BDQ”) as Information Officer in
respect of these proceedings (the “ Information Officer”).

[2] On June 28, 2011, the Chapter 11 Debtors commenced proceedings (the “Chapter 11
Proceeding”) in the United States Bankruptcy Court for the District of Massachusetts Eastern
Division (the “U.S. Court”), pursuant to Chapter 11 of the United States Bankruptcy Code, 11
U.S.C. §1101-1174 (“U.S Bankruptcy Code’).

[3] On June 30, 2011, the U.S. Court made certain orders at the first-day hearing held in the
Chapter 11 Proceeding, including an order appointing the Applicant as foreign representative in
respect of the Chapter 11 Proceeding.

[4] The Chapter 11 Debtors operate and franchise authentic, full-service British-style
restaurant pubs in the United States and Canada.

[5] MECG is the lead debtor in the Chapter 11 Proceeding and is incorporated in
Massachusetts. All of the Chapter 11 Debtors, with the exception of Repechage Investments
Limited (“Repechage’), Elephant & Castle Group Inc. (“E&C Group Ltd.”) and Elephant &
Castle Canada Inc. (“E&C Canada’) (collectively, the “Canadian Debtors’) are incorporated in
various jurisdictions in the United States.

[6] Repechage is incorporated under the Canada Business Corporations Act, R.S.C. 1985, c.
C-44, (“CBCA") with its registered office in Toronto, Ontario. E&C Group Ltd. is aso
incorporated under the CBCA with a registered office located in Halifax, Nova Scotia. E&C
Canada Inc. is incorporated under the Business Corporations Act, R.S.0. 1990, c. B. 16, and its
registered office is in Toronto. The mailing office for E&C Canada Inc. is in Boston,
Massachusetts at the location of the corporate head offices for all of the debtors, including
Repechage and E& C Group Ltd.

[7] In order to comply with s. 46(2) of the CCAA, MECG filed the affidavit of Ms. Wilson to
which was attached certified copies of the applicable Chapter 11 orders.

[8] MECG also included in its materials the declaration of Mr. David Dobbin filed in support
of the first-day motions in the Chapter 11 Proceeding. Mr. Dobbin, at paragraph 19 of the
declaration outlined the sale efforts being entered into by MECG. Mr. Dobbin also outlined the
purpose of the Chapter 11 Proceeding, namely, to sell the Chapter 11 Debtors businesses as a
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going concern on the most favourable terms possible under the circumstances and keep the
Chapter 11 Debtors' business intact to the greatest extent possible during the sales process.

[9] The issues for consideration are whether this court should grant the application for orders
pursuant to ss. 46 — 49 of the CCAA and recognize the Chapter 11 Proceeding as a foreign main
proceeding.

[10] The purpose of Part IV of the CCAA isset out in s. 44:

44. The purpose of this Part is to provide mechanisms for dealing with cases of
cross-border insolvencies and to promote

(a) cooperation between the courts and other competent authorities in Canada
with those of foreign jurisdictionsin cases of cross-border insolvencies,

(b) greater legal certainty for trade and investment;

(c) the fair and efficient administration of cross-border insolvencies that protects
the interests of creditors and other interested persons, and those of debtor
companies,

(d) the protection and the maximization of the value of debtor company’s
property; and

(e) the rescue of financially troubled businesses to protect investment and
preserve employment.

[11] Section 46(1) of the CCAA provides that “a foreign representative may apply to the court
for recognition of the foreign proceeding in respect of which he or she is a foreign
representative.”

[12] Section 47(1) of the CCAA provides that there are two requirements for an order
recognizing aforeign proceeding:

(a) the proceeding is aforeign proceeding, and
(b) the applicant is aforeign representative in respect of that proceeding.

[13] Canadian courts have consistently recognized proceedings under Chapter 11 of the U.S
Bankruptcy Code to be foreign proceedings for the purposes of the CCAA. In this respect, see:
Babcock & Wilcox Canada Ltd.,, Re (2000), 5 B.L.R. (3d) 75 (Ont. S.C.); Re Magna
Entertainment Corp. (2009), 51 C.B.R. (5") 82 (Ont. S.C.); Lear Canada (Re) (2009), 55 C.B.R.
(5™ 57 (Ont. S.C)).

[14]  Section 45(1) of the CCAA defines aforeign representative as:

a person or body, including one appointed on an interim basis, who is authorized,
in aforeign proceeding in respect of a debtor company, to
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@ monitor the debtor company’ s business and financial affairs for the
purpose of reorganization; or

(b) act as arepresentative in respect of the foreign proceeding.

[15] By order of the U.S. Court dated June 30, 2011, the Applicant has been appointed as a
foreign representative of the Chapter 11 Debtors.

[16] In my view, the Applicant has satisfied the requirements of s. 47(1) of the CCAA.
Accordingly, it is appropriate that this court recognize the foreign proceeding.

[17] Section 47(2) of the CCAA requires the court to specify in its order whether the foreign
proceeding is aforeign main proceeding or aforeign non-main proceeding.

[18] A “foreign main proceeding” is defined in s. 45(1) of the CCAA as “aforeign proceeding
in ajurisdiction where the debtor company has the centre of its main interest” (“COMI”).

[19] Part IV of the CCAA came into force in September 2009. Therefore, the experience of
Canadian courts in determining the COMI has been limited.

[20] Section 45(2) of the CCAA provides that, in the absence of proof to the contrary, the
debtor company’s registered office is deemed to be the COMI. As such, the determination of
COMI is made on an entity basis, as opposed to a corporate group basis.

[21] Inthiscase, the registered offices of Repechage and E& C Canada Inc. are in Ontario and
the registered office of E& C Group Ltd. isin Nova Scotia. The Applicant, however, submits that
the COMI of the Chapter 11 Debtors, including the Canadian Debtors, isin the United States and
the recognition order should be granted on that basis.

[22] Therefore, the issue is whether there is sufficient evidence to rebut the s. 45(2)
presumption that the COMI is the registered office of the debtor company.

[23] In this case, counsel to the Applicant submits that the Chapter 11 Debtors have their
COMI in the United States for the following reasons:

(a) the location of the corporate head offices for all of the Chapter 11 Debtors, including
the Canadian Debtors, isin Boston, Massachusetts,

(b) the Chapter 11 Debtors including the Canadian Debtors function as an integrated
North American business and all decisions for the corporate group, including in
respect to the operations of the Canadian Debtors, is centralized at the Chapter 11
Debtors head office in Boston;

(c) al members of the Chapter 11 Debtors' management are located in Boston;

(d) virtually al human resources, accounting/finance, and other administrative functions
associated with the Chapter 11 Debtors are located in the Boston offices;
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(e) al information technology functions of the Chapter 11 Debtors, with the exception of
certain clerical functions which are outsourced, are provided out of the United States;
and

(f) Repechage is aso the parent company of a group of restaurants that operate under the
“Piccadilly” brand which operates only in the U.S.

[24] Counsel also submits that the Chapter 11 Debtors operate a highly integrated business
and each of the debtors, including the Canadian Debtors, are managed centrally from the United
States. As such, counsel submits it is appropriate to recognize the Chapter 11 Proceeding as a
foreign main proceeding.

[25] On the other hand, Mr. Dobbin’'s declaration discloses that nearly one-half of the
operating locations are in Canada, that approximately 43% of employees work in Canada, and
that GE Canada Equipment Financing G.P. (“GE Canada’) is a substantial lender to MECG. GE
Canada does not oppose this application.

[26] Counsel to the Applicant referenced Re Angiotech Pharmaceuticals Limited, 2011
CarswelIBC 124 where the court listed a number of factors to consider in determining the COMI
including:

(a) the location where corporate decisions are made;

(b) the location of employee administrations, including human resource functions;

(c) thelocation of the debtor’ s marketing and communication functions;

(d) whether the enterprise is managed on a consolidated basis,

(e) the extent of integration of an enterprise’ sinternational operations;

(f) the centre of an enterprise’ s corporate, banking, strategic and management functions;
(g) the existence of shared management within entities and in an organization;

(h) the location where cash management and accounting functions are overseen;

(i) the location where pricing decisions and new business development initiatives are
created; and

() the seat of an enterprise’s treasury management functions, including management of
accounts receivable and accounts payable.

[27] It seems to me that, in considering the factors listed in Re Angiotech, the intention is not
to provide multiple criteria, but rather to provide guidance on how the single criteria, i.e. the
centre of main interest, is to be interpreted.
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[28] In certain circumstances, it could be that some of the factors listed above or other factors
might be considered to be more important than others, but nevertheless, none is necessarily
determinative; al of them could be considered, depending on the facts of the specific case.

[29] For example:

(a) the location from which financing was organized or authorized or the location of the
debtor’s primary bank would only be important where the bank had a degree of
control over the debtor;

(b) the location of employees might be important, on the basis that employees could be
future creditors, or less important, on the basis that protection of employees is more
an issue of protecting the rights of interested parties and therefore is not relevant to
the COMI analysis;

(c) the jurisdiction whose law would apply to most disputes may not be an important
factor if the jurisdiction was unrelated to the place from which the debtor was
managed or conducted its business.

[30] However, it seems to me, in interpreting COMI, the following factors are usually
significant:

(a) the location of the debtor’ s headquarters or head office functions or nerve centre;
(b) the location of the debtor’ s management; and

(c) the location which significant creditors recognize as being the centre of the
company’ s operations.

[31] While other factors may be relevant in specific cases, it could very well be that they
should be considered to be of secondary importance and only to the extent they relate to or
support the above three factors.

[32] In this case, the location of the debtors headquarters or head office functions or nerve
centre is in Boston, Massachusetts and the location of the debtors management is in Boston.
Further, GE Canada, a significant creditor, does not oppose the relief sought. All of this leads
me to conclude that, for the purposes of this application, each entity making up the Chapter 11
Debtors, including the Canadian Debtors, have their COMI in the United States.

[33] Having reached the conclusion that the foreign proceeding in this case is a foreign main
proceeding, certain mandatory relief follows as set out in s. 48(1) of the CCAA:

48. (1) Subject to subsections (2) to (4), on the making of an order recognizing a
foreign proceeding that is specified to be a foreign main proceeding, the court
shall make an order, subject to any terms and conditions it considers appropriate,

(a) staying, until otherwise ordered by the court, for any period that the court
considers necessary, all proceedings taken or that might be taken against the
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debtor company under the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the debtor company;

(c) prohibiting, until otherwise ordered by the court, the commencement of any
action, suit or proceeding against the debtor company; and

(d) prohibiting the debtor company from selling or otherwise disposing of, outside
the ordinary course of its business, any of the debtor company’s property in
Canada that relates to the business and prohibiting the debtor company from
selling or otherwise disposing of any of its other property in Canada.

[34] Therelief provided for in s. 48 is contained in the Initial Recognition Order.

[35] In addition to the mandatory relief provided for in s. 48, pursuant to s. 49 of the CCAA,
further discretionary relief can be granted if the court is satisfied that it is necessary for the
protection of the debtor company’ s property or the interests of a creditor or creditors. Section 49
provides:

49. (1) If an order recognizing a foreign proceeding is made, the court may, on
application by the foreign representative who applied for the order, if the court is
satisfied that it is necessary for the protection of the debtor company’ s property or
the interests of a creditor or creditors, make any order that it considers
appropriate, including an order

(a) if the foreign proceeding is a foreign non-main proceeding, referred to in
subsection 48(1);

(b) respecting the examination of witnesses, the taking of evidence or the delivery
of information concerning the debtor company’s property, business and financial
affairs, debts, liabilities and obligations; and

(c) authorizing the foreign representative to monitor the debtor company’s
business and financial affairsin Canada for the purpose of reorganization.

[36] Inthis case, the Applicant applies for orders to recognize and give effect to a number of
orders of the U.S. Court in the Chapter 11 Proceeding (collectively, the “Chapter 11 Orders’)
which are comprised of the following:

(a) the Foreign Representative Order;
(b) the U.S. Cash Collateral Order;
(c) the U.S. Prepetition Wages Order;
(d) the U.S. Prepetition Taxes Order;
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(e) the U.S. Utilities Order;

(f) the U.S. Cash Management Order;

(9) the U.S. Customer Obligations Order; and
(h) the U.S. Joint Administration Order.

[37] In addition, the requested relief also provides for the appointment of BDO as an
Information Officer; the granting of an Administration Charge not to exceed an aggregate
amount of $75,000 and other ancillary relief.

[38] Inconsidering whether it is appropriate to grant such relief, portions of s. 49, s. 50 and 61
of the CCAA are relevant:

50. An order under this Part may be made on any terms and conditions that the
court considers appropriate in the circumstances.

61. (1) Nothing in this Part prevents the court, on the application of a foreign
representative or any other interested person, from applying any legal or equitable
rules governing the recognition of foreign insolvency orders and assistance to
foreign representatives that are not inconsistent with the provisions of this Act.

2 Nothing in this Part prevents the court from refusing to do something that
would be contrary to public policy.

[39] Counsel to the Applicant advised that he is not aware of any provision of any of the U.S.
Orders for which recognition is sought that would be inconsistent with the provisions of the
CCAA or which would raise the public policy exception as referenced in s. 61(2). Having
reviewed the record and having heard submissions, | am satisfied that the supplementary relief,
relating to, among other things, the recognition of Chapter 11 Orders, the appointment of BDO
and the quantum of the Administrative charge, all as set out in the Supplemental Order, is
appropriate in the circumstances and is granted.

[40] The requested relief is granted. The Initial Recognition Order and the Supplemental
Order have been signed in the form presented.

MORAWETZ J.

Date: July 11, 2011
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SCHEDULE “A”

Massachusetts Elephant & Castle Group Inc.
Repechage Investments Limited

Elephant & Castle Group Inc.

The Elephant and Castle Canada Inc.

Elephant & Castle, Inc. (a Texas Corporation)
Elephant & Castle Inc. (a Washington Corporation)
Elephant & Castle International, Inc.

Elephant & Castle of Pennsylvania, Inc.

E & C Pub, Inc.

. Elephant & Castle East Huron, LLC

. Elephant & Castle Illinois Corporation

. E&C Eye Strest, LLC

.E& CCapital, LLC

. Elephant & Castle (Chicago) Corporation
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