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Cvil procedure -- Stay of proceedings -- Arbitration
-- Agreenent between parties providing that any dispute or
di fference "except a dispute or difference involving a question

of law' may be referred to arbitration -- "Question of |aw'
i ncl udi ng questions of mxed fact and |l aw and not restricted to
questions of pure law -- Mtion to stay action for declaration

t hat defendant had breached agreenent di sm ssed.

The parties had entered into three contracts which together
provided for the privatization of Termnals 1 and 2 of Lester
B. Pearson International Airport. Each contract contained an
arbitration clause which provided that "Any dispute or

difference between the parties . . . except a dispute or
di fference involving a question of |law may be referred to an
arbitration tribunal". After the governnment introduced in the

House of Commons Bill C-22, an Act purporting to declare that
the contracts had not cone into effect and had no | egal effect,
the plaintiffs comenced an action for a declaration that the
def endant breached and repudi ated the contracts, a declaration
that the defendant was to save the plaintiffs harm ess from al
claims or proceedi ngs brought against the plaintiffs by third
parties, and an order directing a reference to an arbitration
tribunal to assess the plaintiffs' |osses and damages resulting

1994 CanLll 7368 (ON SC)



fromthe defendant's breach. The defendant noved, pursuant to
S. 106 of the Courts of Justice Act, R S. O 1990, c. C 43, for
an order staying the action on the ground that the plaintiffs
were precluded frombringing the action as they had made a

subm ssion in accordance with the arbitration provisions
contained in the contracts. In the alternative, the defendant
asked the court to exercise its discretion under s. 106 to stay
t he proceedi ngs.

Hel d, the notion should be di sm ssed.

The resolution of the disputes raised by the statenent of
claimwoul d i nvol ve questions of mxed fact and | aw. The term
"question of law' in the arbitration clause of the contracts
i ncl uded questions of m xed fact and | aw and was not restricted
to pure questions of law. As the dispute involved a question of
law, the notion to stay the action on the ground that the
plaintiffs were prohibited by the arbitration provision from
litigating arbitrable disputes had to be dism ssed.

The action should not be stayed under s. 106 of the Courts of
Justice Act on the ground that it was otherwi se just to do so.
This was not a case where the disputes would proceed
si mul taneously before two forums, the court and the arbitration
tribunal, as the dispute in respect of danages would not get to
arbitration unless, and until, the plaintiffs obtained the
decl aratory judgnents sought in their statenent of claim In
any event, art. 8(2) of the Comrercial Arbitration Code
contenpl ates sinul taneous proceedi ngs before the court and an
arbitration tribunal in appropriate cases. To stay the action
woul d effectively deprive the plaintiffs of any forumin which
to assert their clainms. As there would not be a multiplicity of
proceedings, it followed that there would not be a possibility
of inconsistent results. As the plaintiffs had noved for
summary judgnent, there was a risk that they would be deprived
of a juridical advantage if a stay was granted because they
m ght be deprived of being able to obtain judgnent before Bil
C-22 was proclained, if it should pass the Senate.
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Motion for a stay of proceedings.
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lvan G Witehall, QC , David Sgayias, QC , and Paul
Vi ckery, for noving party (defendant).

Ronald G Slaght, QC., for responding parties (plaintiffs).

BORINS J.: -- This is a notion brought by the defendant
pursuant to s. 106 of the Courts of Justice Act, R S. O 1990,
c. C 43, for an order staying the plaintiffs' action. It is the
position of the defendant that the plaintiffs are precluded
frombringing this action as they have made a subm ssion in
accordance wth the arbitration provisions contained in what
are described in this action as the Airport Contracts. In the
alternative, the court is asked to exercise its discretion
under s. 106 of the Act to stay the proceedi ngs on grounds
which will be discussed below. Central to the resolution of
this notion is the proper interpretation of the arbitration
provi sions which, for convenience, will be referred to as the
"arbitration provision".

There is no dispute between the parties as to the events

|l eading up to this action. The Airport Contracts provide for
the privatization of Termnals 1 and 2 of the Lester B. Pearson
International Airport. From March through July 1993, the
plaintiffs and the defendant negoti ated and agreed upon the
fundanmental terns of the Airport Contracts. In August 1993, the
federal Cabinet and the Treasury Board approved these terns.
The Airport Contracts were signed by the plaintiffs and the

def endant on Cctober 7, 1993, and the transaction closed on
that date. Although the Airport Contracts consist of
approximately 40 agreenents, there are three principal
agreenents -- the Gound Lease, the Devel opnent Agreenent and

t he Managenent and Operations Agreenent. Each of these
agreenents contain an identical arbitration provision.

Conmpr ehensively, the Airport Contracts deal with all aspects of
the | easing, redevel opnent and operation of Termnals 1 and 2
until 2030, with an option to extend the agreenents to 2050.

After Cctober 25, 1993, the Mnister of Transport requested
that the plaintiffs delay the takeover of Termnals 1 and 2,
schedul ed for Novenmber 1, 1993, and the commencenent of the
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first stage of construction, schedul ed for Decenber 1, 1993, in
order to permt the defendant, which was then represented by a
new governnment, to review the Airport Contracts. The plaintiffs
agreed to this request. On Decenber 3, 1993, the defendant,
represented by the Prine Mnister, announced that it intended
to cancel the Airport Contracts forthwith, notw thstanding the
absence of a cancellation provision in the agreenents.
Subsequent to this announcenent, the defendant has not
permtted the plaintiffs to occupy Termnals 1 and 2 with the
result that the plaintiffs have been unable to performtheir

obl i gati ons under the A rport Contracts.

In April 1994, the governnment introduced in the House of
Commons Bill C 22, which is described as "An Act respecting
certain agreenents concerning the redevel opnent and operation
of Termnals 1 and 2 at Lester B. Pearson |nternational
Airport". The Act purports to declare that the Airport
Contracts had not cone into force and to have no | egal effect
and provides that all existing |legal recourse or entitlenent to
conpensation fromthe Crown is negated, and purports to
prohibit the plaintiffs fromaccess to the courts in relation
to the Airport Contracts. However, the Act authorizes the
M ni ster of Transport, wth the approval of the Governor in
Council, to enter into agreenents for the paynent of anmounts in
connection wwth the comng into force of the Act. Sone
negoti ati ons have taken place wwth M. Robert Wight concerning
such paynents. Bill C 22 was passed by the House of Comons on
June 16, 1994, and was referred to the Senate. The Senate did
not pass the Act, and recommended anmendnents del eting those
provi sions which deny the plaintiffs access to the courts. Bil
C- 22 has since been reaffirmed by the House of Commobns and i s,
agai n, before the Senate.

The plaintiffs comenced their action with the issuance of
their statenent of claimon Septenber 14, 1994. On Sept enber

16, 1994 the plaintiffs obtained an order under rule 20.01(2)
of the Rules of Cvil Procedure, on the ground of speci al
urgency, granting |leave to serve a notice of notion for sunmmary
judgnent together with their statenent of claim On Septenber
20, 1994 the defendant was served with the statenent of claim
a notice of notion for sunmary judgnent returnable Novenber 21,
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1994, and supporting notion materi als.

The plaintiffs' claimis contained in para. 1 of the
statenment of claimwhich reads as foll ows:

1. The plaintiffs claim

(a) a declaration that the defendant commtted a breach of
the Airport Contracts on or about Decenmber 3, 1993, and
has repudi ated the Airport Contracts;

(b) a declaration that the defendant shall save the
plaintiffs harm ess fromand against all cl ains,
demands, | osses, costs, danmages, actions, suits or
proceedi ngs brought against the plaintiffs by third
parties wth whomthe plaintiffs contracted or with
whom the plaintiffs entered into conmtnents or
arrangenments for the purpose of financing, designing,
bui | di ng, devel opi ng and operating the Termnals 1 and
2 conplex and generally carrying out the duties and
obligations of the plaintiffs under the Airport
Contracts;

(c) an order directing a reference to an arbitration
tribunal appointed pursuant to the provisions of the
Airport Contracts to assess the plaintiffs' |osses and
damages resulting fromthe defendant's breach, and
judgnent for the anbunt so determ ned by the
arbitration tribuna

Pursuant to the order of Conant J., granted on Cctober 11,
1994, the plaintiffs provided particulars of the claim
contained in para. 1(b).

As | understand the plaintiffs' action, the order requested
in para. 1(c) referring the assessnent of damages to an
arbitration tribunal appointed pursuant to the provisions of

Airport Contracts is sought because the plaintiffs are required

by the arbitration provision to submt the assessnent of
damages to arbitration. Indeed, as | wll explain below, on a
proper interpretation of the arbitration provision it is
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necessary that the court determ ne whether the defendant has
commtted a breach of the Airport Contracts and whether the
defendant nust legally indemify the plaintiffs for danmages
whi ch they have incurred to third parties by reason of their
inability to performthe Airport Contracts consequent to the
defendant's al |l eged breach. Therefore, the declaratory
judgnments which the plaintiffs claimin paras. 1(a) and 1(b)
are required before they can ask the arbitration tribunal to
assess their damages.

Typical of the arbitration provisions in the three principal
Airport Contracts is Article 49 in the G ound Lease, which
st at es:

ARTI CLE 49
Arbitration

49. 1

(a) Any dispute or difference between the parties hereto

arising under this Lease except a dispute or difference

involving a question of law may be referred to an

arbitration tribunal for an award and determ nati on by
witten subm ssion signed by either the Landlord or the

Tenant .

(b) The parties agree that the award and determ nati on of

the arbitration tribunal shall be final and binding on

the parties hereto.

(c) The arbitration tribunal shall be governed by the
Commercial Arbitration Code referred to in the

Commercial Arbitration Act. (R S.C. 1985 Chap. c-34.6).

49. 2

(a) The arbitration tribunal shall consist of three (3)

arbitrators, one (1) appointed by the Landl ord, one (1)

appoi nted by Tenant and the third appointed by the
first two (2) arbitrators
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(b) The arbitration tribunal shall decide the dispute or
difference in accordance with the laws referred to in
Section 1.6. The arbitration tribunal shall not be
aut hori zed to decide ex aequo et bono or as am abl e
conposi teur.

49. 3

(a) The proceedings shall take place in the Province of
Ontario, unless the parties hereto agree otherw se.

(b) The language to be used in the proceedings is English,
unl ess the parties hereto agree otherw se.

(c) The parties hereto, and not the arbitration tribunal,
may appoi nt experts to give evidence in the arbitration
pr oceedi ngs.

49. 4 During the progress of arbitration, the parties hereto
shall continue to performtheir obligations under this Lease.

49.5 If the Landl ord should not be subject to the Commerci al
Arbitration Act (R S.C. 1985, Chap. c. 34.6), the
corresponding arbitration statute of the Province of Ontario
shal | apply.

The Commercial Arbitration Code ("Code"), referred to in art.
49.1(c), is a schedule to the Commercial Arbitration Act,

RS C 1985, c. 17 (2nd Supp.). It is based on the nodel |aw
adopted by the United Nations Comm ssion on International Trade
Law on June 21, 1985. Counsel for the defendant has pl aced
reliance on the following articles of the Code:

Article 5

Extent of Court Intervention

In matters governed by this Code, no court shall intervene
except where so provided in this Code.

1994 CanLll 7368 (ON SC)



Chapter 11. Arbitration Agreenent

Article 7

Definition and Formof Arbitration Agreenent

(1) "Arbitration agreement” is an agreenment by the parties
to submt to arbitration all or certain disputes which have
arisen or which may arise between themin respect of a
defined | egal relationship, whether contractual or not. An
arbitration agreenent may be in the formof an arbitration
clause in a contract or in the formof a separate agreenent.

Article 8

Arbitration Agreenent and Substantive C aimbefore Court

(1) A court before which an action is brought in a matter
which is the subject of an arbitration agreenent shall, if a
party so requests not |ater than when submtting his first
statenent on the substance of the dispute, refer the parties
to arbitration unless it finds that the agreenment is null and
voi d, inoperative or incapable of being perforned.

(2) Where an action referred to in paragraph (1) of this
article has been brought, arbitral proceedi ngs may

nevert hel ess be commenced or continued, and an award may be
made, while the issue is pending before the court.

Chapter 1IV. Jurisdiction of Arbitral Tribunal

Article 16

Conpetence of Arbitral Tribunal to Rule on its Jurisdiction
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(1) The arbitral tribunal may rule on its own jurisdiction
i ncludi ng any objections with respect to the existence or
validity of the arbitration agreenent. For that purpose, an
arbitration clause which forns part of a contract shall be
treated as an agreenent independent of the other terns of the
contract. A decision by the arbitral tribunal that the
contract is null and void shall not entail ipso jure the
invalidity of the arbitration cl ause.

(2) Aplea that the arbitral tribunal does not have
jurisdiction shall be raised not |ater than the subm ssion of
the statenment of defence. A party is not precluded from
rai sing such a plea by the fact that he has appointed, or
participated in the appointnent of, an arbitrator. A plea
that the arbitral tribunal is exceeding the scope of its
authority shall be raised as soon as the matter alleged to be
beyond the scope of its authority is raised during the
arbitral proceedings. The arbitral tribunal may, in either
case, admt a later plea if it considers the delay justified.

(3) The arbitral tribunal may rule on a plea referred to in
paragraph (2) of this article either as a prelimnary
question or in an award on the nerits. If the arbitral
tribunal rules as a prelimnary question that it has
jurisdiction, any party may request, within thirty days after
havi ng received notice of that ruling, the court specified in
article 6 to decide the matter, which decision shall be
subj ect to no appeal; while such a request is pending, the
arbitral tribunal may continue the arbitral proceedings and
make an award.

It is a well-established and well-recogni zed princi ple of
| aw, as Canpbell J. pointed out in Boart Sweden AB v. NYA
Strommes AB (1988), 41 B.L.R 295 (Ont. H C J.) at p. 303,
"that where parties have agreed by contract that they wll
have arbitrators decide their clains, instead of resorting to
the courts, the parties should be held to their contract”. This
principle is reflected in art. 8(1) of the Code and, in
Ontario, ins. 7(1) of the Arbitrations Act, 1991, S. O 1991,
c. 17. These provisions require the court to stay any action
brought in "a matter which is the subject of an arbitration
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agreenent”. It is on the basis of this basic principle that the
def endant submts the plaintiffs' action nust be stayed, it
being the position of the defendant that the clains found in
para. 1(a) and (b) constitute matters within the scope of the
arbitration provision and, in particular, art. 49.1(a). On the
other hand, it is the subm ssion of the plaintiffs that their
paras. 1(a) and (b) clains come within the exception contained
inart. 49.1(a).

Not wi t hst andi ng the el aborate subm ssions of counsel for the
defendant, in ny view the issue presented by this notion is
straightforward. It requires the court to interpret the
arbitration provision and then to analyze the plaintiffs’
claims. If their clains, on a proper interpretation of the
arbitration provision, fall within those disputes and
di fferences which nmust be decided by the arbitration tribunal,
art. 8(1) of the Code applies and the court nust stay the
plaintiffs' action. On the other hand, if the plaintiffs
clainms are not in respect to matters which the parties have
agreed to submt to arbitration, they are beyond the scope of
art. 8(1). It then remains for the court to decide whether to
exercise its discretion, outside of the paraneters inposed by
art. 8(1), and stay the action on other grounds: see Del uce
Hol dings Inc. v. Ailr Canada (1992), 12 OR (3d) 131 at pp
149-51, 98 D.L.R (4th) 509 (Gen. Div.), per RA Blair J. This
proposition is found in the foll ow ng passage contained in the
speech of Lord Macmllan in the | eading case of Heyman v.
Darwins Ltd., [1942] A.C. 356 at p. 370, [1942] 1 Al E R 337
(HL.):

Where proceedings at law are instituted by one of the
parties to a contract containing an arbitration clause and
the other party, founding on the clause, applies for a stay,
the first thing to be ascertained is the precise nature of
t he di spute which has arisen. The next question is whether
the dispute is one which falls within the ternms of the
arbitration clause. Then sonetines the question is raised
whet her the arbitration clause is still effective or whether
sonet hi ng has happened to render it no | onger operative.
Finally, the nature of the dispute being ascertained, it
havi ng been held to fall within the terns of the arbitration
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cl ause, and the clause having been found to be still
effective, there remains for the court the question whether
there is any sufficient reason why the matter in dispute
shoul d not be referred to arbitration.

It follows that on a notion to stay an action on the ground
that the subject nmatter of the action is precluded by an
arbitration provision or agreenent, the court of necessity
nmust, and accordingly has the jurisdiction to, interpret the
arbitration provision or agreenent: Kaverit Steel & Crane Ltd.
v. Kone Corp. (1992), 87 D.L.R (4th) 129 at p. 134, 85 Alta.
LR (2d) 287 (C. A), leave to appeal to the Supreme Court of
Canada refused (1992), 11 C.P.C. (3d) 18n. This necessarily
follows, as well, fromthe | anguage of art. 8(1) of the Code.
In other words, the court first nmust interpret the arbitration
provi sion for the purpose of determ ning whether the action, to
use the words of art. 8(1), "is brought in a matter which is
the subject of an arbitration agreenent”. This does not, in any
way, derogate fromthe power of the arbitration tribunal to
subsequently interpret the arbitrati on agreenment, as
contenplated by the jurisdiction vested in the tribunal by art.
16 of the Code, should any dispute or difference be submtted
to arbitration. Arts. 8 and 16 are nutually exclusive. It is
only after the court has interpreted the arbitration agreenent
and determ ned whether the subject matter of the action cones
wi thin the scope of the agreenent that the court is able to
address the issue of a stay: Kaverit Steel, supra, at p. 137;
DeLuce Hol di ngs, supra, at p. 150; Nanisivik Mnes Ltd. v.
F.CRS. Shipping Ltd., [1994] 2 F.C. 662 at pp. 671, 672, 674,
113 D.L.R (4th) 536 at pp. 541, 542 and 544 (C A); Boart
Sweden AB, supra, at pp. 303-04.

Ordinary contract |aw applies to whether there is an
arbitration agreenent. As stated in Casey, International and
Donestic Commercial Arbitration (Toronto: Carswell, 1993) at p.
3-5: "As it is a contract, the arbitration agreenent can be
drafted as narrowy or as broadly as the parties w sh. For
exanple, it can refer all matters of dispute under a certain
anount to arbitration, with the bal ance of disputes going to
court." The author continues at pp. 3-6 to 3-7:
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The arbitration agreenent can be as broad or as narrow as the
parties wsh. At its broadest, the arbitration agreenent can
deal with all differences, disputes, clainms or controversies
bet ween the parties, whether sounding in contract or tort,
and can stipulate that the arbitral tribunal has full power
to award damages, interest, costs and all forns of equitable
relief including injunction and specific performance. The
clause may extend to both contractual and non-contractual
matters arising out of the commercial |egal relationship.

But, as the arbitral tribunal nust take its jurisdiction from
the arbitration agreenent, it is inportant that the drafters
spend tinme considering how broad or narrow the parties
require the agreenent. It is possible to have the arbitration
agreenent only cover certain matters, and to | eave the

bal ance of the disputes to the courts. For exanple, in a |long
term supply contract, the parties may wish to refer any

di sputes concerning the quality or suitability of the product
to arbitration, but refer other matters dealing with contract
interpretation to the courts.

| ndeed, art. 7(1) of the Code, in defining an "arbitration
agreenent” as "an agreenent by the parties to submt to
arbitration all or certain disputes”, recognizes that the
contracting parties are free to draft the agreenent as broadly
or as narromy as they wish. It is ny viewthat, in doing so,
it is to be assuned, as in this case, that they have directed
their mnds to the purpose to be served by the arbitration
provision in the context of the contract in which it is
cont ai ned.

The Del uce Hol di ngs case, supra, contains an exanple of an
arbitration provision limted in its scope. The provision,
contained in a sharehol ders' agreenent, called for arbitration
in the event of a dispute over the value of the shares. At p.
150 R A Blair J. distinguished this provision fromwhat he
characterized as a "general ‘resort to arbitration' clause in
the event of any dispute arising in connection with the
agreenent”. An exanple of a general resort to arbitration
clause is to be found in the Heyman case, supra, where the
cl ause read as foll ows:
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f any dispute shall arise between the parties hereto in
respect of this agreenent or any of the provisions herein
contai ned or anything arising hereout the same shall be
referred for arbitration in accordance wth the provisions of
the Arbitration Act, 1889, or any then subsisting statutory
nodi fication thereof.

(Enmphasi s added)

Counsel for the defendant placed considerable reliance on the
statenent of principle contained in the speech of Viscount
Sinon L.C. in the Heyman case, supra, found in the paragraph
comrenci ng on p. 366, for his subm ssion that the arbitration
provision in art. 49.1(a) requires that the plaintiffs' clains
in their entirety nust go to arbitration. It is not necessary
to reproduce this statenment of principle, with which no issue
can be taken. However, it is inportant to recognize that
Vi scount Sinon L.C. confined his views to "the scope of an
arbitration clause in a contract where the clause is franed in
wi de and general terns such as" the clause in the Heyman case.

| conme now to consider the arbitration provision contained in
art. 49.1(a) which, for convenience, | repeat:

Any dispute or difference between the parties arising under
this Lease except a dispute or difference involving a
question of law nay be referred to an arbitration tribunal
for an award and determ nation by witten subm ssion signed
by either the Landl ord or the Tenant.

(Enmphasi s added)

But for the exception, this would be a general resort to
arbitration clause which would have precluded the plaintiffs
access to the court for the resolution of their clains
contained in paras. 1(a) and (b) of the statenent of claim The
exi stence of the exception clearly indicates an agreenent
reached by the parties that only certain disputes or
differences, not all disputes and differences, may be submtted
to arbitration. It is necessary, therefore, to determ ne the
meani ng of the exception.
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| begin by referring to the definitions of several words and
terms found in Nolan and Nol an- Hal ey, Bl ack's Law Di ctionary
(St. Paul: West Publishing Co., abridged 6th ed., 1991). At
p. 410 are found the follow ng definitions:

Fact. A thing done; an action perfornmed or an incident
transpiring; an event or circunstance; an actual occurrence;
an actual happening in tinme or space or an event nental or
physi cal ; that which has taken place. A fact is either a
state of things, that is, an existence, or a notion, that is,
an event. The quality of being actual; actual existence or
occurrence.

Fact and | aw di stingui shed. "Fact" is very frequently used
in opposition or contrast to "law'. Thus, questions of fact
are for the jury; questions of law for the court. E.g., fraud
in fact consists in an actual intention to defraud, carried
into effect; while fraud inputed by | aw raises fromthe
person's conduct in its necessary relations and consequences.
A "fact", as distinguished fromthe "law', may be taken as
that out of which the point of |law arises, that which is
asserted to be or not to be, and is to be presuned or proved
to be or not to be for the purpose of applying or refusing to
apply a rule of law. Lawis a principle; fact is an event.
Law i s conceived; fact is actual. Lawis a rule of duty; fact
is that which has been according to or in contravention of
the rule.

The followng definition of lawis at p. 612:

Law. That which is laid down, ordained, or established. A
rule or nmethod according to which phenonena or actions co-
exist or follow each other. Law, in its generic sense, is
a body of rules of action or conduct prescribed by
controlling authority, and having binding | egal force. That
whi ch nust be obeyed and followed by citizens subject to
sanctions or |egal consequences is a law. Lawis a solem
expression of the will of the suprene power of the State.
Calif. Civil Code, 22.
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The "law' of a state is to be found in its statutory and
constitutional enactnents, as interpreted by its courts, and,
in absence of statute law, in rulings of its courts (i.e.
case | aw).

The word may nean or enbrace: body of principles, standards
and rul es pronul gated by governnent constitution or
constitutional provision; statute or enactnment of |egislative
body; adm nistrative agency rules and regul ati ons; judici al
deci sions, judgnents or decrees; nunicipal ordinances; or,
| ong established | ocal custom which has the force of |aw

Wth reference to its origin, "law' is derived either from
judicial precedents, fromlegislation, or from custom

The follow ng definitions are on p. 866:

Question. A subject or point of investigation, exam nation
or debate; thenme of inquiry; problem matter to be inquired
into, as subject matter of civil or crimnal discovery. A
poi nt on which the parties are not agreed, and which is
submtted to the decision of a judge and jury.

Question of fact. An issue involving the resolution of a
factual dispute and hence within the province of the jury in
contrast to a question of |aw

Question of |aw. Question concerning |legal effect to be
gi ven an undi sputed set of facts. An issue which involves the
application or interpretation of a | aw and hence within the
provi nce of the judge and not the jury.

I n Canadi an National Railway v. Bell Tel ephone Co., [1939]
S.CR 308 at pp. 316-17, [1939] 3 D.L.R 8 at p. 15, Sir Lyman
P. Duff C. J.C discussed the neaning of the phrase "question of
| aw':

The phrase "question of |aw' which the Legislature has
enployed in this enactnment is prima facie a technical phrase
wel | understood by |awers. So construed "question of |aw'
woul d include (wthout attenpting anything |ike an exhaustive
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definition which would be inpossible) questions touching the
scope, effect or application of a rule of |aw which the
Courts apply in determning the rights of parties; and by

| ong usage, the term"question of |aw' has cone to be applied
to questions which, when arising at a trial by a Judge and
jury, would fall exclusively to the Judge for determ nation
for exanple, questions touching the construction of docunments
and a great variety of others including questions whether, in
respect of a particular issue of fact, there is any evidence
upon which a jury could find the issue in favour of the party
on whomrests the burden of proof. The determ nation of such
a question sel dom depends upon the application of any
principle or rule of law, but upon the view of the Judge as
to the effect of the evidence adduced. Nevertheless, it falls
within the category descri bed by the phrase "question of

| aw'.

In Words and Phrases, Vol. 22A, Permanent ed. (St. Paul: West
Publ i shing Co., 1958) at p. 414, the follow ng definitions of
"invol ve" appear:

"Involve" inports the idea of inplicate, include, affect.
Cul ver v. Kurn, 193 SSW 2d 602, 604, 354 Mb. 1158, 166
A L.R 644.

The word "involve" neans "to inply"; "to include"; or
"necessitate as a result or |egal consequence." Baltinore
& OS. WR Co. v. Evans, 82 N E. 773, 779, 169 Ind. 410,
citing Stand. Dict.; 23 Cyc. pp. 352, 353.

At p. 440 the word "invol ving" is discussed: The word

"I nvol vi ng" possesses connotations such as "inplying",
"including", "relating to", "growi ng out of", "necessitating
as a result or |legal consequence". Taub v. Bow es, Em App.,
149 F. 2d. 817, 820.

On analysis, there is a small, but vital, difference in the
interpretation which the parties ask the court to place on the
exception contained in the arbitration provision. It is conmon

ground that the defendant has repudi ated the Airport Contracts.

It is also comon ground that the resolution of the disputes
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rai sed by paras. 1(a) and (b) of the statenment of claim
requires the court, or the tribunal, resolving themto apply
principles of law to either undisputed facts or facts to be
det erm ned upon the evidence before the court or tribunal. It
follows that the resolution of the disputes will involve both
questions of fact and questions of law, i.e., questions of

m xed | aw and fact. On the basis of the above definitions,
counsel for the plaintiffs submts that the exception is to be
interpreted as applying where the dispute includes a question
of law. As the disputes necessarily include questions of |aw,
counsel for the plaintiffs submt that they are precluded from
submtting themto arbitration. Counsel for the defendant,
however, submts that the exception is to be read as if the
word "pure" appears before the phrase "question of |aw'. As the
di sputes involve questions of mxed fact and | aw, counsel for

t he defendant submts that the action nust be stayed and the

di sputes must be referred to arbitration pursuant to art. 8(1)
of the Code.

As | understand the subm ssion of the defendant's counsel,

the interpretati on which he has asked the court to place on the
exception follows froma consideration of art. 49 as a whol e
when read in the context of the Airport Contract in which it is
contained. In particular, he submts that this interpretation
is conpelled by art. 49.2(b) which requires the arbitration
tribunal to decide the dispute in accordance with the |aw of
Ontario. He submts that if the neaning of the exception
prohibits the arbitration tribunal from deciding disputes
involving a question of law, it would not have been necessary
to include art. 49.2(b). That is why, he submts, the
arbitration provision should be interpreted as permtting the
tribunal to decide a dispute involving a question of m xed fact
and | aw, but not to decide a dispute involving a pure question
of law. Counsel for the defendant added that if the arbitration
tribunal is not permtted to apply legal principles the
arbitration provision becones neani ngl ess because, in his

subm ssion, only disputes or differences arising fromthe
contract involving questions of fact can be arbitrated. In this
regard, counsel stated that if his interpretation is not
accepted, then the dispute in respect to the danmages all egedly
suffered by the plaintiffs as clained in para. 1(c) of their
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statenment of claimcannot be referred to arbitration as the
assessnent of danages rai ses questions of fact and | aw. Counsel
for the plaintiffs acknow edged that this may be correct. It is
my view, however, that this does not represent a question to be
answered on this notion.

In ny view, it does not follow that because art. 49.2(b)
requires the arbitration tribunal to decide disputes or
di fferences in accordance with the law of Ontario that the
tribunal can decide disputes involving a question of m xed | aw
and fact, but cannot decide a dispute involving a pure question
of law. Al that art. 49.2(b) neans is that the tribunal in
deciding a dispute or difference based on disputed facts is
required to do so "in accordance with" the law of Ontario. It
is ny opinion that art. 49.2(b) cannot be used to give the
tribunal jurisdiction which the parties, by agreenent, declined
togive it inart. 49.1(a). In other words, art. 49.2(b) does
not extend what, in ny view, is the clear neaning and intent of
the arbitration clause, which is the neani ng advanced by
counsel for the plaintiffs.

If it had been the intention of the parties to exclude from
arbitration disputes involving pure questions of law, in ny
view, they woul d have used appropriate | anguage to achi eve
their intent. The nost obvi ous approach woul d have been to
insert the word "pure" before "questions of law'. O they m ght
have inserted the word "exclusively" after the word
"involving". O they m ght have drafted the exception to
state "except a dispute or difference about or on a question of
aw'. But they did not do so and, in nmy view, the court should
not add words to, or redraft, what the parties have witten.

It follows, therefore, that as the parties have agreed to
litigate disputes involving a question of law, and as the
di sputes raised in paras. 1(a) and (b) of the statenent of
claiminvol ve a question of |law, the defendant's notion to stay
the plaintiffs' action on the ground that they are prohibited
by the arbitration provision fromlitigating arbitrable
di sputes nust be di sm ssed.

It remains to be decided whether it is otherw se just that
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the court should stay this action under s. 106 of the Courts of
Justice Act, supra. As | understand the subm ssion of counsel
for the defendant, the court should, neverthel ess, exercise its
di scretion and stay the action because not to do so wll result
in the disputes proceedi ng sinultaneously before two foruns

-- the court and the arbitration tribunal. It is submtted that
this would result in a situation simlar to that which the
court disapproved in S.L. Sethia Liners Ltd. v. State Trading
Corp. of India, [1986] 1 Lloyd's Rep. 31, [1986] 2 AlIl E. R 395

(CA). | do not agree. This is not a case where the
di sputes will proceed sinultaneously as the dispute in respect
to danages wll not get to arbitration unless, and until, the

plaintiffs obtain a judgnment in respect to the clains raised in
paras. 1(a) and/or (b) of their statenent of claim For the
sanme reason, this is not a case where permtting the action to
continue mght interfere with an ongoing arbitration as in the
Boart Sweden AB case, supra. This subm ssion ignores the fact
that the parties by their agreenment have determ ned that sone
di sputes are to be arbitrated, while others are to be
l[itigated. Indeed, this subm ssion reflects what, in ny
respectful view, has been the major flaw in the position taken
by counsel for the defendant on this notion -- the failure to
recogni ze that art. 49.1(a) does not enconpass arbitration of
all disputes which nmay arise under the Airport Contracts. In
any event, as | interpret art. 8(2) of the Code, it

contenpl ates sinul taneous proceedi ngs before the court and an
arbitration tribunal in appropriate cases.

There are several additional points advanced by counsel for
the plaintiffs which enter into ny decision not to exercise ny
di scretion under s. 106 of the Courts of Justice Act to stay
the action. The first point is the inconsistent position taken
by the Crown in its notion for particulars and on this notion.
On that notion the Crown asserted that it required further
particulars to enable it to prepare its statenent of defence
and for purposes of trial. It now asserts that the plaintiffs
are not entitled to a trial. It seenms to ne that it is
difficult for the Crown to have it both ways. One nust credit
the Crowmm with a purpose for its notion for particul ars.

To stay the action would effectively deprive the plaintiffs
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of any forumin which to assert their clainms. To permt the
action to continue will not result in a multiplicity of
proceedi ngs because, as | have explained, there will be no

arbitration unless the plaintiffs are successful in obtaining a

declaratory judgnent in respect to the defendant's liability
under the Airport Contracts. It follows, as well, that there
will not be a possibility of inconsistent results. As the
plaintiffs have noved for summary judgnent, there is the risk
that the plaintiffs wll be deprived of a juridical advantage
if a stay is granted because it may be deprived of being able
to obtain a judgnment before Bill C22 is proclainmed, if it
shoul d pass the Senate.

Havi ng decided that a stay is not warranted on the
interpretation which | have placed on the arbitration
provi sion, | have not been provided with any ground upon which
the court should exercise its discretion under s. 106 of the
Courts of Justice Act to stay the plaintiffs' action.

In the result, the notion is dism ssed. Counsel may nake
arrangenents to speak to ne with respect to costs and, if
necessary, in respect to directions in regard to the
plaintiffs' notion for summary judgnent.

Mbti on di sm ssed.

1994 CanLll 7368 (ON SC)



