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A di spute between the parties over alleged non-paynent under
their software |licence agreenent was submtted to arbitration
Under Rule 42 of the Commercial Arbitration Rules of the
American Arbitration Association, incorporated by reference in
the software |icence agreenent, reasons for an arbitral award
are optional. The parties agreed that they would accept a
standard award format that did not require reasons for the
award. The arbitrator issued an award in favour of the
applicant in the anobunt of US$539, 482.88. The respondent took
the position that the award was contrary to New York State | aw
under whi ch unreasonabl e |i qui dated damages cl auses are
illegal. The award was confirnmed by the U.S. District Court.
The applicant brought an application to enforce the judgnent of
the court. It did not purport to rely on the International
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Commercial Arbitration Act; rather, it relied on the commpn | aw
relating to the enforcenent of foreign judgnents.

Hel d, the application should be granted.

An international commercial arbitration award nust be
enforced exclusively under the International Conmerci al
Arbitration Act. It would be a source of unnecessary confusion
and expense to have two enforcenent nmechanisns. It was the
intention of the legislature to introduce a conpl ete code about
the enforcenent of foreign arbitration awards under the Act. It
was appropriate to treat this application as an application
under the Act. The applicant had conplied with the requirenents
of the Act, with the exception of the requirenent under art.
35(2) to provide certified copies of the award and the
arbitration agreenment. The provisions of art. 35(2) are
directory but not mandatory. There was no dispute in this case
about the contents of the arbitration agreenent or the
arbitrator's award. The absence of reasons for the award did
not anount to a ground for refusing to [page386] enforce it
where the court could determne on the record that the
arbitration award did not deal with a dispute beyond the terns
of the subm ssion and that the award was not contrary to the
public policy of Ontario. There was no doubt that the
arbitrator decided a dispute within his jurisdiction, and he
applied essentially the sane |aw that would apply in Ontario.
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PERELL J.: --
A. I ntroduction

[1] This application raises the question of whether an
Ontario court should enforce an international comerci al
arbitration award where the arbitrator awarded US$553, 070. 38
plus interest at 9 per cent per annum but did not give reasons
for his award.

[2] The application also raises the question of whether, if
at all, an application to enforce an international commerci al
arbitration award pursuant to the conmmon | aw about the
enforcenent of foreign judgnents can be converted or treated as
an application to enforce the award under the International
Comrercial Arbitration Act, RS . O 1990, c. 1.9 (the "Model

Law' or the "Act").

[3] Finally, this application raises the question of whether
an international comrercial arbitration award nust be enforced
excl usively under the International Comrercial Arbitration Act
or whether the arbitral award can al so be enforced by resort to
the comon | aw about the enforcenent of foreign judgnents.

B. Factual and Legal Background
1. The arbitration hearing

[4] ACTIV Financial Systens, Inc., a software supplier, and
O bi xa Managenent Services, Inc. were parties to a Software
Li cence Agreenent dated January 28, 2008.

[5] ACTIV clainmed that Orbixa had not paid for services in
accordance with their Software Licence Agreenent.

[6] Article XI.6 of the Software Licence Agreenent provided
for a subm ssion of disputes to arbitration. It stated:

Xl.6 Any controversy or claimarising out of or relating to
this Agreenent, or the breach thereof, shall be settled by
arbitration in accordance with the Cormercial Arbitration
Rul es of the American Arbitration Association, and judgnment
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on the award rendered by the Arbitrator(s) may be entered in
any court having jurisdiction thereof. The | ocation of the
Arbitration shall be New York, New York

[7] Article XI.7 of the Software Licence Agreenent was the
governing | aw clause. It stated:

Xl .7 This Agreenent shall be construed in accordance wth and
governed by the laws of the State of New York.

[8 Rule R- 42 of the Commercial Arbitration Rules of the
American Arbitration Association, incorporated by reference in
the parties' Software Licence Agreenent, provided a rule about
[ page388] the formof the award that nakes reasons optional.
Rul e R-42 states:

R-42. Form of Award

(a) Any award shall be in witing and signed by a
majority of the arbitrators. It shall be executed
in the manner required by |aw.

(b) The arbitrator need not render a reasoned award
unl ess the parties request such an award in witing
prior to appointnent of the arbitrator or unless
the arbitrator determnes that a reasoned award is
appropri ate.

[9] On March 21, 2011, the |awers for ACTIV and O bixa had a
t el ephone conference with M chael Bl echman, whomthe parties
had agreed would be the arbitrator. In this conference call, it
was agreed that as cost-saving neasures, the arbitration
heari ng woul d proceed without a court reporter and the parties
woul d accept a standard award format that did not require
reasons for the award.

[ 10] The arbitration hearing went ahead in New York City on
May 24 and 25, 2011

[ 11] The subject of the arbitration was ACTIV' s claimfor
licence fees for the use of its software. The focus of the
di spute was a clause in the contract that the parties regarded
as a provision for |iquidated damages. C ause 3.1 of the
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Sof tware Licence Agreenent specified the termof the agreenent
and for automatic renewal unless witten notice was given 60
days before the end of the annual term C ause 1.3 states:

The termof this Agreenent shall take effect as of the
Effective Date, and shall remain in effect for a term of
twenty four (24) nonths ("Initial Terni'), beyond the Delivery
Date as set forth in Section Il of this Agreenent. After
expiration of the Initial Term this Agreement shal
thereafter renew automatically for successive twelve (12)
month terns ("Renewal Terni) unless: (i) witten notice to
termnate is delivered by either party to the other at | east
sixty (60) days prior to the expiration of the Initial Term
or any subsequent Renewal Term or (ii) this agreenent is
term nated pursuant to Section | X hereof. Initial Term and
Renewal Termare collectively referred to herein as Term

[ 12] ACTIV cl ai med $544, 452. 10, of which $352,306.75 (65 per
cent) was for fees after October 24, 2010 and of which
$137,048.00 (25 per cent) was for services that O bixa denied
that it had requested or used. Orbixa asserted that it had
termnated the contract in August 2010 and that it stopped
using the software on October 24, 2010. However, at the
arbitration hearing, ACTIV argued that the contract was
automatically extended unless term nated 60 days before July

31, 2011, which had not occurred, and it argued that O bixa was

obliged to pay for the software for another full year under
Cl ause 3. 1. [page389]

[13] On June 8, 2011, Arbitrator Blechman issued his award in
favour of ACTIV in the amount of US$539, 482.88 pl us
US$13,587.50 for adnministrative fees.

[ 14] Orbixa submts that the award is contrary to New York
State | aw under which unreasonabl e |iqui dated damages cl auses
are illegal. It submts that under New York State |aw, an
unr easonabl e | i qui dated damage cl ause i s unenforceabl e on
grounds of public policy as a penalty. To be enforceable, the
i qui dated amobunt nust be reasonable in |ight of the
antici pated or actual harm caused by the breach of contract.
See Equitabl e Lunber Corp. v. |PA Land Devel opnent Corp., 38
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N.Y. 2d 516, 344 N.E. . 2d 391 (C A 1976). O bixa submts that
Arbitrator Bl echman shoul d have concl uded that $352, 306. 75 (65
per cent) of the ACTIV' s claimwas a penalty.

[15] It will be inportant to note that the Ontario | aw about
the enforcenent of penalty clauses and |iqui dated damages
clauses is conparable, if not identical, to the New York | aw.
The | eadi ng English case on penalties is Dunlop Pneumatic Tyre
Co. v. New Garage & Motor Co., [1915] A C 79 (HL.).

[ 16] Dunl op Pneumatic Tyre is frequently referred to in the
Canadi an jurisprudence, and it establishes the follow ng
principles. The characterization of the paynent by the parties
is again not determnative. The court will review the
circunstances at the tine of the making of the contract to
determ ne whether, as a matter of interpretation, the paynent
is |iquidated danmages, being a genuine pre-estimte of the
| oss, or rather a penal provision stipulated in terroremof the
of fending party. See HF. Carke Ltd. v. Therm daire Corp.
[1976] 1 S.C R 319, [1974] S.C.J. No. 151; Pine Wn Invts.
Ltd. v. Banhap Invts. Ltd. (1974), 3 OR (2d) 566, [1974] O J.
No. 1888 (H.C.J.), affd (1975), 8 OR (2d) 647, 61 D.L.R (3d)
486 (C. A).

2. The enforcenent of the arbitration award

[17] The Commercial Arbitration Rules of the Anerican
Arbitration Association provide for the registration of the
award as a court order. Rule 48(c) states:

R-48(c) Parties to an arbitration under these rules shall be
deened to have consented that judgnent upon the arbitration
award may be entered in any federal or state court having
jurisdiction thereof.

[18] On the application of ACTIV, on July 26, 2011, the U. S
District Court for the Southern District of New York confirmed
the arbitration award and entered judgnent against O bixa for
US$553, 070. 38, plus interest at the rate of 9 per cent per
[ page390] annum O bixa did not contest the arbitration
award becom ng a judgnent in New York.
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[19] The tine for appeal of the New York judgnment expired on
August 26, 2011.

[ 20] ACTIV applied for an Ontario judgnment to enforce the
j udgnment of the New York State court. Its notice of application
does not purport to rely on the International Commerci al
Arbitration Act, which is sonetinmes referred to as the Mdel
Law. Rather, ACTIV relies on the conmmon | aw about the
enforcenment of foreign judgnents.

[21] At common |aw, a foreign judgnent for the paynent of
money i s enforceable by action in the donestic court. In an
action to enforce the foreign judgnent, the Ontario court wll
not relitigate the underlying litigation that gave rise to the
judgnent, and subject to certain defences, if the foreign
judgnent is proven and is final, the Ontario court will enforce
the foreign court's judgnment wwth a judgnent of its own: Pro
Swing Inc. v. Elta Golf Inc., [2006] 2 S.C.R 612, [2006]
S.C.J. No. 52; Beals v. Saldanha, [2003] 3 S.C R 416, [2003]
S.C.J. No. 77. Subject to the defences, a Canadian court w ||
enforce a foreign judgnent if the foreign court or foreign
jurisdiction had a "real and substantial connection” to the
di spute: Beals v. Saldanha, supra; Mrguard |Investnents Ltd. v.
De Savoye, [1990] 3 S.C R 1077, [1990] S.C J. No. 135; Bush v.
Mer eshensky, [2008] O J. No. 5, 48 RF.L. (6th) 450 (S.C J.).

[ 22] The traditional defences to the enforcenent of a foreign
judgment are: fraud in obtaining the judgnment; violation of the
princi ples of natural justice, including whether the defendant
recei ved proper notice; or violation of donmestic public policy:
Beal s v. Sal danha, supra; King v. Drabinsky (2008), 91 OR
(3d) 616, [2008] O J. No. 2961 (C A ); UBS Real Estate
Securities Inc. v. Muindi, [2007] O J. No. 5446, 167 A.C. WS
(3d) 295 (S.C.J.); Collier v. Hatford, [2001] O J. No. 6101,

46 C.P.C. (5th) 366 (S.C J.); Four Enbarcadero Center Venture
v. Kalen (1988), 65 OR (2d) 551, [1988] O J. No. 411
(HCJ.).

3. The International Comrercial Arbitration Act

[ 23] For the purposes of deciding this application, the
rel evant provisions of the International Commrercial Arbitration
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Act are set out bel ow
Definition
1(1) In this Act,
"Model Law' neans the Model Law on International Conmerci al
Arbitration adopted by the United Nations Comm ssion on

| nternational Trade Law on June 21, 1985, as set out in the
Schedul e. [ page391]

(6) Inarticles 1(2) and (5), 27, 34(2)(b)(ii) and 36(1)(b)
(1i) of the Mbdel Law, "this State" neans Ontario.

Definition of "conpetent court” in Mdel Law

(8) In the Model Law, a reference to "a conpetent court”
means the Superior Court of Justice.

Model Law in force in Ontario

2(1) Subject to this Act, the Mbdel Lawis in force in
Ontari o.

Appl i cation

(2) The Model Law applies to international comrercial
arbitration agreenents and awards, whether nade before or
after the comng into force of this Act.

Recognition and enforcenent of foreign arbitral awards

10. For the purposes of articles 35 and 36 of the Model
Law, an arbitral award includes a comercial arbitral award
made outside Canada, even if the arbitration to which it
relates is not international as defined in article 1(3) of
t he Mbdel Law.
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Enf or cenent

11(1) An arbitral award recogni zed by the court is
enforceable in the sane manner as a judgnent or order of the
court.

| dem

(2) An arbitral award recogni zed by the court binds the
persons as between whomit was nmade and nmay be relied on by
any of those persons in any |egal proceeding.

SCHEDULE
UNCI TRAL MODEL LAW ON | NTERNATI ONAL COMVERCI AL
ARBI TRATI ON
(As adopted by the United Nati ons Conmm ssion on

I nternational Trade Law on 21 June, 1985)
CHAPTER | . GENERAL PROVI SI ONS

Article 1. Scope of application

(1) This Law applies to international conmmerci al
arbitration, subject to any agreenent in force between this
State and any other State or States.

: [ page392]
CHAPTER VI. MAKI NG OF AWARD AND TERM NATI ON OF
PROCEEDI NGS

Article 28. Rules applicable to substance of dispute

(1) The arbitral tribunal shall decide the dispute in
accordance wth such rules of |aw as are chosen by the
parties as applicable to the substance of the dispute. Any
designation of the law or |legal systemof a given State shal
be construed, unless otherw se expressed, as directly
referring to the substantive |aw of that State and not to its
conflict of |aws rules.

Article 31. Form and contents of award
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(1) The award shall be made in witing and shall be signed
by the arbitrator or arbitrators.

(2) The award shall state the reasons upon which it is
based, unless the parties have agreed that no reasons are to
be given or the award is an award on agreed terns under
article 30.

CHAPTER VI1 1. RECOGNI TI ON AND ENFORCEMENT OF
AVARDS

Article 35. Recognition and enforcenent

(1) An arbitral award, irrespective of the country in which
it was made, shall be recogni zed as bi ndi ng and, upon
application in witing to the conpetent court, shall be
enforced subject to the provisions of this article and of
article 36.

(2) The party relying on an award or applying for its
enforcenent shall supply the duly authenticated original
award or a duly certified copy thereof, and the original
arbitration agreenent referred to in article 7 or a duly
certified copy thereof. If the award or agreenent is not nade
in an official |anguage of this State, the party shall supply
a duly certified translation thereof into such | anguage.

Article 36. Grounds for refusing recognition or enforcenment

(1) Recognition or enforcenent of an arbitral award,
irrespective of the country in which it was nade, may be
refused only:

(a) at the request of the party against whomit is
i nvoked, if that party furnishes to the conpetent
court where recognition or enforcenent is sought
proof that:

(ti1) the award deals with a di spute not contenpl ated
by or not falling within the terns of the
submi ssion to arbitration, or it contains
deci sions on matters beyond the scope of the

2011 ONSC 7286 (CanLll)



submi ssion to arbitration, provided that, if
the decisions on matters submtted to
arbitration can be separated fromthose not so
submtted, that part of the award which
contains decisions on matters submtted to
arbitration may be recogni zed and enforced, or
: [ page393]
(b) if the court finds that:

(r)y . . ., or

(1i) the recognition or enforcenent of the award
woul d be contrary to the public policy of this
St at e.

C. The Position of the Parties

[24] Orbixa's first argunent is that the enforcenment of a
foreign arbitration award i s excl usively governed by the

I nternational Commercial Arbitration Act and it is nowtoo |ate
for ACTIV to convert its application under the common |aw to an
application under the statute, which it was invited to do.
Therefore, Orbixa submts that ACTIV' s wongly conceived
application should be dism ssed with costs but w thout
prejudi ce to ACTIV commenci ng an application under the statute.

[ 25] ACTIV disputes that the common | aw has been displ aced by
the International Commercial Arbitration Act and w t hout making
any formal request to convert its conmon |aw application into
one based on the statute, it submts that the result is the
sanme under the common | aw or under the statute and that the
court is required to enforce the foreign arbitration award.

[26] Orbixa's second and alternative argunent is that if the
application can be converted or treated as an application under
the International Commercial Arbitration Act, then it should be
di sm ssed for one of three mutually exclusive reasons:

-- (1) under the International Comrercial Arbitration Act, an
Ontario court should not approve a foreign arbitration
award in the absence of reasons fromthe arbitrator and,
therefore, Arbitrator Blechman's award shoul d not be
enf or ced;
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-- (2) under the International Comrercial Arbitration Act, an
Ontario court should not approve a foreign arbitration
award where there are no reasons fromthe arbitrator,
unl ess the court can ascertain fromthe record the nature
of the arbitrator's decision and whet her the award was
within the arbitrator's jurisdiction to make, which cannot
be ascertained in the case at bar, and, therefore,
Arbitrator Bl echman's award shoul d not be enforced; or

-- (3) under the International Commercial Arbitration Act,
there are grounds to refuse to enforce Arbitrator
Bl echman's award because he enforced a penalty which is
contrary to New York State |aw and Ontario public policy.
[ page394]

[27] ACTIV' s response to Orbixa's second argunent is
essentially the sanme as it was to Orbixa's first argunment;
i.e., wthout formally relying on the International Comerci al
Arbitration Act, ACTIV submts that it is entitled to enforce
the foreign arbitral award under the Mdel Law.

D. Di scussion
1. Met hodol ogy

[28] As | will explain below, ny opinionis that Orbixa is
correct that ACTIV's common |aw claimto enforce the
international comercial arbitration award has been suppl ant ed
by the International Comrercial Arbitration Act, but ACTIV is
incorrect in asserting that this application cannot be deci ded
as an application nmade under the Mdel Law.

[29] It is further my opinion that the application should be
deci ded under the Model Law with the result that there shoul d
be a judgnent enforcing the arbitrator's award in Ontari o.

[30] My explanation will be in three parts. First, | wll
assune that the application is under the statute and descri be
why Arbitrator Bl echman's award nmust be enforced in Ontario.
This explanation will involve ny discussing Justice Feldman's
decision in Schreter v. Gasmac Inc. (1992), 7 OR (3d) 608
[1992] O J. No. 257 (Gen. Div.), which was the only decision
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that the parties could find that addressed issues conparable to
the ones raised in the case at bar.

[31] Second, | will explain why | shall treat this
application professedly made under the common | aw as an
application under the International Comercial Arbitration Act.

[32] Third, I will explain why the International Conmmerci al
Arbitration Act supplants the common | aw about the enforcenent
of foreign arbitration awards.

2. Enforcing the award under the International Conmerci al
Arbitration Act

[ 33] Assumi ng that ACTIV s application is under the
International Commercial Arbitration Act, in ny opinion, it is
enforceabl e notwi thstanding that (a) Arbitrator Bl echman did
not provide reasons for his award; and (b) O bixa' s other
argunents that an application under the Act should be
di sm ssed.

[ 34] The di scussion may begin by noting that the

International Commercial Arbitration Act accepts that that
arbitration awards do not require reasons if the parties agree.
Article 31 of the Model Law provides: "The award shall state
t he reasons upon [ page395] which it is based, unless the
parti es have agreed that no reasons are to be given."

[35] In Schreter v. Gasmac Inc., Justice Feldman consi dered
t he probl ens associated with the absence of reasons for an
arbitration award. In this case, Schreter (and his conpany,
Enat ech Corporation) granted Gasmac Canada and Gasmac U.S. the
right to manufacture and sell burners in North America. The
witten agreenent between the parties stipulated that the
governing |l aw was the |law of the State of Georgia. The
agreenent contained an arbitration cl ause.

[ 36] There was a di spute about the paynent of royalties to
Schreter, and he applied for arbitration. Schreter's claimfor
royalties included a claimfor $80,000 of accelerated royalty
paynents. The arbitrator awarded US$91, 186.47 for the claim
US$14, 000 for attorney fees and interest at the rate of 12 per

2011 ONSC 7286 (CanLll)



cent on the total award. The arbitral award was deli vered
W t hout reasons.

[37] Gasmac Canada and Gasmac U.S. did not take steps to
chal | enge or set aside the award and Schreter filed a notion to
confirmthe award in the District Court, Northern District of
Ceorgia, Atlanta Division. The Gasnac corporation opposed the
nmotion but the United States court rejected all of these
argunents and the award was confirned by a judgnent.

[38] Schreter and his corporation then applied to enforce the
arbitrator's award in Ontario under the Internationa
Commercial Arbitration Act. In resisting the application under
the Act, Gasmac Canada argued, anong other things, that (1) the
arbitral award had nerged in the Georgia judgnent; (2) there
was a denial of natural justice because the arbitrator failed
to give reasons, limting the respondent's right to judicial
review of the award, and the court's ability to discern whether
the award goes beyond the proper subm ssion to arbitration; and
(3) it would be contrary to the public policy of Ontario to
enforce the award, because it included a substantial sum of
damages not contenpl ated by the agreenent between the parties,
and contrary to the law of Ontario. Justice Feldman rejected
all of these argunents and enforced the award.

[39] Gasmac's nerger argunment was based on the old Ontario
decision of Stolp & Co. v. WB. Browe & Co. (1930), 66 OL.R
73, [1930] O J. No. 10 (H. C. J.), which stood for the
propositions that while an Ontario court would not enforce a
foreign arbitral award, if the foreign arbitral award was
merged into a judgnent of a foreign court, an Ontario court
woul d enforce the foreign judgnent. Gasnac was using this
authority to advance the [ page396] proposition that a foreign
arbitral award could not be enforced under the International
Commercial Arbitration Act.

[ 40] Justice Fel dman reviewed the jurisprudence and the
academ ¢ commentary, and she doubted whether Stolp was correct
or good | aw about how to enforce a foreign arbitral award. For
present purposes, nore inportantly, in paras. 26 to 34 of her
j udgnment, she concl uded that the contenporary |aw of Ontario
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about the enforcenent of foreign comercial arbitral awards was
the International Commercial Arbitration Act, under which art.
35 makes mandatory the enforcenent of an award subject to the
grounds for refusal set out in art. 36.

[41] Justice Feldman noted that there was nothing in the Act
to support the proposition that if an award had been confirned
by a foreign court, it would not then be enforced in Ontario
under the Act. In para. 33 of her judgnent, Justice Fel dman
stated that the decision in the Stolp case, denying direct
enforcenment of a foreign award and requiring a foreign judgnment
confirmng the award, was directly contrary to the Mdel Law,
which in effect overrules Stolp for foreign comrerci al
arbitration awards.

[42] Justice Feldman then went on to decide Schreter's
application to enforce under the Mdel Law and Gasmac's
argunments that enforcenment under the Act should be rejected
because the arbitrator had not provided reasons and because
enforcement woul d be against Ontario public policy.

[43] In the case at bar, Orbixa relies on Schreter v. Gasnac
Inc. for a proposition that, in my opinion, Justice Feldman did
not decide and did not have to decide. O bixa deduces from
Schreter that a foreign arbitral award cannot be enforced at
common | aw and can only be enforced by an application under the
Model Law, which ACTIV does not expressly purport to do.

[44] In the case at bar and in Schreter, the foreign arbitral
award was confirnmed by the judgnent of a foreign court;
however, in Schreter the application to enforce was expressly
under the Mddel Law, and Justice Feldman did not have to decide
whet her the application to enforce could only be made under the
Model Law. Her judgment supports the availability of
applications under the International Commercial Arbitration Act
but, strictly speaking, she does not deci de whether the Mdel
Law i s the exclusive neans to enforce a foreign arbitral award.

[45] As | wll explain later, it is nmy opinion that the
International Commercial Arbitration Act is the exclusive neans
to enforce a foreign arbitral award, but | reach that decision

2011 ONSC 7286 (CanLll)



w thout relying on Schreter v. Gasmac Inc. Because | see the
Model Law as being the exclusive neans to enforce the foreign
arbitral [page397] award, | agree with Orbixa that an
application under the Mdel Law is not influenced by the fact
that another jurisdiction my have covered the arbitral award
with a court judgnent; that circunstance is neutral to the
enf orcenment under the Mdel Law

[46] | do rely on Schreter v. Gasnmac Inc. in concluding that
if the International Comrercial Arbitration Act applies, then
ACTIV is entitled to the enforcenment of the foreign arbitra
award. This brings nme to Orbixa' s three argunents why an
application under the Act should be dism ssed and why | reject
t hose argunents.

[47] The first two of those argunents focus on the
circunstance that the arbitrator in the case at bar did not
provi de reasons for his award and the third argunment concerns
the | aw about |iqui dated damages and penalties. Justice Fel dman
al so addressed these matters in Schreter v. Gasmac | nc.

[48] At para. 38 of her reasons, she noted that a very
significant consequence of the failure to give reasons in the
context of the Mbddel Law was the inability of the parties to
determne if the award dealt with a dispute beyond the terns of
the subm ssion (art. 36(1)(a)(iii)), or if the recognition or
enforcenent of the award was contrary to the public policy of
Ontario (art. 36(1)(b)(ii)). However, Justice Fel dman was
satisfied that the failure to provide reasons did not amount to
a ground upon which the court should exercise its discretion to
refuse enforcenent.

[ 49] She expl ai ned why the absence of reasons did not
necessarily anount to grounds to refuse enforcenent. She
reviewed the evidentiary record before the court and was
satisfied that she could determne that the arbitrator's award
dealt with submi ssions within his jurisdiction and that his
deci sion did not offend Ontario public policy.

[50] In Schreter, the largest part of the arbitrator's award
was about the entitlenment to an accel erated paynent, which
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Justice Feldman was satisfied was a matter within the
arbitrator's jurisdiction and not contrary to Ontario's public
policy about penalties. The smaller parts of the award could
also be identified as falling within the arbitrator's deci sion.

[ 51] Several |egal conclusions can be drawn fromthis part of
the judgnent in Schreter v. Gasmac Inc. First, the absence of
reasons for an arbitration award is not categorically a reason
not to enforce the award under the International Commerci al
Arbitration Act. Second, the absence of reasons will not be
grounds for refusing to enforce the award when the court can
fairly determne on the record before the court that the
arbitration award did not deal with a dispute beyond the terns
of the [page398] subm ssion and that the award was not contrary
to the public policy of Ontario.

[ 52] These concl usions can also be drawn in the case at bar.
There is no doubt that the arbitrator decided a dispute within
his jurisdiction, and he applied essentially the sane | aw as
woul d apply in Ontario.

[53] I, therefore, conclude that if the International
Commercial Arbitration Act applies, then the New York
arbitration award should be enforced in Ontario.

3. Converting the application into an application under the
Act

[ 54] The above conclusion brings ne to the matter of whether
ACTIV's comon | aw application can be converted into an
application under the International Comercial Arbitration Act.

[ 55] In approaching this question, it is helpful to ask
what's mssing in ACTIV's application as an application under
t he Mbdel Law.

[56] In this regard, ACTIV has made an application in
witing, which is what art. 35(1) requires. However, art. 35(2)
requires ACTIV to supply (a) the duly authenticated original
award or a duly certified copy; (b) the original arbitration
agreenent or a duly certified copy; and (c) if the award or
agreenent is not made in an official |anguage (English or
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French), a duly certified translation.

[57] Thus, what is mssing in the case at bar for an
application under the Moddel Law are certified copies of the
award and the arbitration agreenent.

[58] In my opinion, there are two reasons not to regard these
m ssing matters as reasons not to convert the common | aw
application into an application for enforcenent under the Mdel
Law. First, | interpret these provisions of art. 35(2) as
directory but not mandatory. Second, | conclude that, if
necessary, the court could adjourn its decision to enforce the
award until the certified copies were supplied. This, however,
IS unnecessary in the case at bar because there is no dispute
that there was an agreenent to arbitrate and there is no
di spute about the content of the arbitration agreenent or the
arbitrator's award.

[59] | note, in arriving at my decision, that art. 35(2) is
not mandatory or is not mandatory in the circunstances of the
case at bar, | have not followed the obiter of Justice Lowin
Sanokr - Moskva v. Tradeoil Managenent Inc., [2010] O J. No.
2204, 2010 ONSC 3073, which | discovered by ny own research.

[60] In this case, Sanokr-Mskva sued Tradeoil Managenent to
enforce a foreign arbitration award, and when Tradeoil did

[ page399] not defend, a registrar signed a default judgnent.
When Sanokr - Moskva brought a second action involving the
princi pal of Tradeoil, it noved to have the default judgnent
set aside.

[61] Justice Low held that arts. 35 and 36 of the Mddel Law
are a conplete code for the recognition and enforcenent of
arbitration awards. (This is the conclusion | also reach in the
next section of this judgnent.) Then, she held that a registrar
does not have jurisdiction to sign a default judgnent in
respect of a foreign arbitration award, either with or w thout
conpliance with art. 35(2) of the Mbdel Law. In what | regard
as obiter, Justice Low held that the procedural aspects of art.
35(2) were mandatory. |, however, do not follow this part of
her judgnment in the circunstances of the case at bar.
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[62] Therefore, | amconverting the comon | aw application
into an application under the International Conmerci al
Arbitration Act and granting the application.

4. The Act supplants the common | aw

[63] If | amcorrect that the International Comrerci al
Arbitration Act applies, then, strictly speaking, | need not
answer the question whether this Act supplants the common | aw
appl i cation.

[ 64] However, if I amwong, then | need to address Orbixa's
argunent that ACTIV s common | aw application should be
di sm ssed because the Mddel Law has beconme the excl usive neans
to enforce a foreign arbitral award and ACTIV s counter-
argunment that a foreign arbitral award can either be
enforced under the Mddel Law or under the common | aw.

[65] My answer here is that | agree with Orbixa's argunent
and | disagree with ACTIV s counter-argunment. | also agree with
Justice Low s ruling that arts. 35 and 36 of the Mddel Law are
a conplete code for enforcenent. Thus, if | had not converted
the common | aw application into an application under the Act, |
woul d have di sm ssed ACTIV' s common | aw applicati on.

[66] In my opinion, it would be a source of unnecessary
confusi on and unnecessary expense to have two enforcenent
mechani snms. | conclude as a matter of statutory interpretation
that it was the intention of the legislature to introduce a
conpl ete code about the enforcenment of foreign arbitration
awar ds under the International Commercial Arbitration Act.

[67] Justice Feldman noted, at para. 27 in Schreter v. Gasmac
Inc., that the Act was designed to assist and encourage the
mechani sm of international comrercial arbitration with relative
ease and with confidence in the enforcenent procedure. At para.
32, she stated that [page400]

[t] he purpose of enacting the Mddel Lawin Ontario and in
other jurisdictions is to establish a climte where
international comrercial arbitration can be resorted to with
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confidence by parties fromdifferent countries on the basis

that if the arbitration is conducted in accordance with the

agreenent of the parties, an award will be enforceable if no
def ences are successfully raised under articles 35 and 36.

[ 68] The Model Law appears to be conprehensive, and, in ny
opi ni on, recogni zing two neans of enforcenment woul d introduce
unease and a |l ack of confidence in the enforcenment procedure
under the Mddel Law and perhaps result in inconsistency in
enforcement of foreign arbitral awards. There is no apparent
advant age to having two enforcenment nechani snms and no apparent
need for nore than what the Mddel Law offers.

[ 69] Therefore, | conclude that an international conmerci al
arbitration award nust be enforced exclusively under the
International Commercial Arbitration Act, which is what |
[ propose] to do.

E. Concl usion

[ 70] | conclude that ACTIV shoul d have judgnent agai nst

O bi xa for the Canadi an dol | ar equival ent of US$553, 070. 38 pl us

pre-judgnment and post-judgnent interest at the rate of 9 per
cent per annumfromJuly 26, 2011

[71] At the argunent of the application, | was advised that
the parties had agreed that the successful party should have
costs in the amount of $5,000, all inclusive. ACTIV is the

successful party, and it should have costs of $5,000, al
i ncl usi ve.

Appl i cation granted.
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