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Doutremepuich v. Mauritius (Jurisdiction)

I. Has Mauritius given its consent to arbitrate claims of French 

investors under the France-Mauritius BIT? 

=  Is there jurisdiction ratione voluntatis?

II. Have the Claimants made a protected investment in 

Mauritius?

=  Is there jurisdiction ratione materiae?
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Doutremepuich v. Mauritius (Jurisdiction)

I. The Tribunal lacks jurisdiction ratione voluntatis

A. International jurisdiction requires strict proof of consent

B. The Claimants have no standing to invoke the France-Mauritius BIT

C. An MFN clause alone cannot create jurisdiction

D. The MFN clause in Article 8 of the France-Mauritius BIT does not extend to investor-

State claims arising under the Treaty

1. Dispute resolution provisions are autonomous and severable from the basic treaty

2. The ejusdem generis rule does not support the Claimants’ interpretation of Article 8

3. The Claimants’ interpretation of the MFN clause fails under Article 31 of the VCLT

4. The Claimants’ interpretation of the MFN clause fails under the effet utile rule
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I.A. International jurisdiction requires strict proof of consent
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I.A. International jurisdiction requires strict proof of consent

Fitzmaurice, RLA-8, p. 514
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I.A. International jurisdiction requires strict proof of consent

Case Concerning Mutual 

Assistance in Criminal Matters 

(ICJ), RLA-3, p. 204
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I.A. International jurisdiction requires strict proof of consent

Brandes v. Venezuela 

(ICSID), RLA-10, pp. 31-32
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Brandes v. Venezuela (ICSID), 

RLA-10, p. 32

I.A. International jurisdiction requires strict proof of consent
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I.A. International jurisdiction requires strict proof of consent

Menzies v. Senegal (ICSID), 

RLA-2, pp. 40-41
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I.A. International jurisdiction requires strict proof of consent

Daimler v. Argentina 

(ICSID), RLA-1, 

pp. 69-70
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I.B. The Claimants have no standing to invoke the France-Mauritius BIT
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I.B. The Claimants have no standing to invoke the France-Mauritius BIT

France-Mauritius BIT, C-2, 

Art. 9
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Broches, CL-37, p. 65

I.B. The Claimants have no standing to invoke the France-Mauritius BIT
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I.C. An MFN clause alone cannot create jurisdiction
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I.C. An MFN clause alone cannot create jurisdiction

Anglo-Iranian Co. Case (ICJ), 

RLA-7, p. 110
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Anglo-Iranian Co. Case (ICJ), 

RLA-7, p. 109

I.C. An MFN clause alone cannot create jurisdiction
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A11Y v. Czech Republic, RLA-

38, p. 26

I.C. An MFN clause alone cannot create jurisdiction
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Venezuela US v. Venezuela 

(PCA), RLA-22, pp. 35-36

I.C. An MFN clause alone cannot create jurisdiction
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Daimler v. Argentina (ICSID), 

RLA-1, pp. 82-83

I.C. An MFN clause alone cannot create jurisdiction
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ST-AD v. Bulgaria (PCA), 

RLA-23, p. 99

I.C. An MFN clause alone cannot create jurisdiction



22

Doutremepuich v. Mauritius (Jurisdiction)

Douglas, RLA-17, 

p. 107

I.C. An MFN clause alone cannot create jurisdiction
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I.D. The MFN clause in Article 8 of the France-Mauritius BIT does not 

extend to investor-State claims arising under the Treaty
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Doutremepuich v. Mauritius (Jurisdiction)

I.D. The MFN clause in Article 8 of the France-Mauritius BIT does not 

extend to investor-State claims arising under the Treaty

Finland-Mauritius BIT, 

C-3, Art. 9
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I.D.1 Dispute resolution provisions are autonomous and 

severable from the basic treaty
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I.D.1 Dispute resolution provisions are autonomous and severable from 

the basic treaty

Appeal relating to the 

Jurisdiction of the ICAO 

Council (India v. Pakistan), 

RLA-25, p. 64
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I.D.1 Dispute resolution provisions are autonomous and severable from 

the basic treaty

Plama v. Bulgaria, 

RLA-26, pp. 67-68
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I.D.1 Dispute resolution provisions are autonomous and severable from 

the basic treaty

Plama v. Bulgaria, 

RLA-26, p. 72
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I.D.1 Dispute resolution provisions are autonomous and severable from 

the basic treaty

Plama v. Bulgaria, 

RLA-26, p. 71
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I.D.2 The ejusdem generis rule does not support the Claimants’ 

interpretation of Article 8

ILC Draft Articles 

on MFN, RLA-27, 

p. 27
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I.D.2 The ejusdem generis rule does not support the Claimants’ 

interpretation of Article 8

ILC Draft Articles 

on MFN, RLA-27, 

p. 30
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France-Mauritius BIT, 

C-2, Art. 8

I.D.2 The ejusdem generis rule does not support the Claimants’ 

interpretation of Article 8
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I.D.2 The ejusdem generis rule does not support the Claimants’ 

interpretation of Article 8

Projet de Loi, R-4, p. 3
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I.D.3 The Claimants’ interpretation of the MFN clause fails under Article 

31 of the VCLT

France-Mauritius BIT, C-2, 

Art. 8
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I.D.3 The Claimants’ interpretation of the MFN clause fails under Article 

31 of the VCLT

Hochtief v. Argentina 

(ICSID), RLA-24, p. 16
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I.D.4 The Claimants’ interpretation of the MFN clause fails under 

the effet utile rule
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I.D.4 The Claimants’ interpretation of the MFN clause fails under the 

effet utile rule

Cemex v. Venezuela 

(ICSID), RLA-52, p. 30
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Doutremepuich v. Mauritius (Jurisdiction)

II. The Tribunal lacks jurisdiction ratione materiae



A. The Claimants have failed to show they have made an 

investment

B. The Claimants’ pre-investment expenditures do not 

amount to an investment
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II. The Tribunal lacks jurisdiction ratione materiae
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II.A The Claimants have failed to show that they have made 

an investment
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II.A. The Claimants have failed to show that they have made an 

investment

France-Mauritius 

BIT, C-2, Art. 1
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II.A. The Claimants have failed to show that they have made an 

investment

France-Mauritius 

BIT, C-2, Art. 1
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II.A. The Claimants have failed to show that they have made an 

investment

Bank statements, 

C-13, p. 1-3
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C-17(RfA)/Pièce 17, Annex 5, 

p. 14

II.A. The Claimants have failed to show that they have made an 

investment
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II.B. Pre-investment expenditures do not constitute an 

investment
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II.B. Pre-investment expenditures do not constitute an investment

Mihaly v. Sri Lanka, 

RLA-36, p. 159
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II.B. Pre-investment expenditures do not constitute an investment

Letter from Prime 

Minister’s Office to Board

of Investments dated 14 

October 2014, C-7
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II.B. Pre-investment expenditures do not constitute an investment

Letter from Claimants to Prime 

Minister dated 21 October 2015

C-17(RfA)/Pièce 17, Annex 8, p. 

102 (pdf)
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II.B. Pre-investment expenditures do not constitute an investment

E-mail from the BOI to the 

Claimants forwarding a brief on 

the DNA Project sent to the PM, 

10 August 2015, C-37, p. 3 (pdf)




