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Twnosoii 3akon FOHCHUTPAJI
0 MEXKIyHApPOJHOM TOProBOM apouTpazKe

(oxymenm Opeanuszauuu Obsedunenunvix Hauuii A/40/17,
Ilpunoxcenue 1)

(B Bapuanre, npuasitom Komuccueii Opranmsamim Oobemmnennbrx Hammii
MO MpaBy MEXXIyHAPOaHOM ToproM 21 wionst 1985 rona)

ITTABA 1. OBLIME ITOJIOKEHUA

Cmameosa 1. Cdhepa npumenenus™

1) Hacrosiumii 3akOH TpUMEHSIETCST K MEXIYyHapOIHOMY TOProBOMYy ™™
apOUTpaxXy NpU YCJIOBMU COOJMIONEHUS JIIOOOro coIiallleHUsl, JEHCTBYIOIIETO
MEXIy JaHHBIM TOCYIApCTBOM M JIIOOBIM JPYTMM TOCYIApCTBOM  WIIA
rOCyJIapCTBaMM.

2) TlonoxeHust HacTodIlIero 3aKoHa, 3a UCKIIoUeHUeM crareii 8, 9, 35 u 36,
MPUMEHSIIOTCSI TOJIbKO B TOM CJIydae, €CIM MeCTO apOWUTpaka HaxOIUTCS B
JTAHHOM TOCYIapCTBE.

3) ApOutpax sIBIIETCS MEKIyHapOIHbIM, SCIIM:

a) KOMMepYecKue MpearnpUusiTusi CTOPOH apOMTPaKHOIO CoIvIallleHUs
B MOMEHT €ro0 3aKJII0YEHMsI HAXOISITCs B Pa3IMUHBIX TOCYIapcTBax; Win

b) OmHO U3 CIAEOYIOLIMX MECT HAaxXOOWUTCS 3a IpeaesaMU TocyaapcTsa,
B KOTOPOM CTOPOHBI IMEIOT CBOM KOMMEPYECKIE MPEATIPUSITHS:

*HazBaHusl cTaTeil JAlOTCS TOJILKO ISl CIIPABOYHBIX LiejIeid M He JOJDKHBI MCITOJIb30BaThCS
JUIST LEJE TOJTKOBAHMSI.

**TepMUH "TOPIOBBIA" ClIEAYeT TOJIKOBATh IIMPOKO, C TEM YTOOBI OH OXBaThIBal BOIPOCHI,
BBITEKAIOLIIE U3 BCEX OTHOIIEHMII TOPrOBOIO XapaKTepa, KaK JOTOBOPHBIX, TAK U HE JOTOBOPHBIX.
OTHOILIEHNsT TOPrOBOIO XapakKTepa BKIIIOYAIOT CJICAYIOLIME COEIKM, HE OrpaHMYMBasCh WMMU:
JII0OBIE TOPIOBhIE CHIEJIKM O ITOCTABKE TOBAPOB WIM YCIYI WIM OOMEHE TOBapaMU WIM YCIIyIaMU;
COIVIAIIEHUSI O pacIpelesicHUd, TOProBOe IIPEACTABUTENILCTBO, (DaKTOPUHIOBLIE OIEpaLIVK;
JIM3UHT; CTPOMTEILCTBO IPOMBIIUIEHHBIX OOBEKTOB; ITPEAOCTABICHUE KOHCYJILTAaTUBHBIX YCIIVT;
WHXWHUPYHT; JIMIEH3UPOBAaHKME, WHBECTUPOBaHME, (PUHAHCUPOBAHUE, OAHKOBCKUE VYCIIYIH;
CTpaxoBaHUeE; COMIAIIeHNs 00 SKCIUTyaTally WX KOHLIECCUM; COBMECTHBIC TIPEAIIPUSITUSL U APYTUe
¢GopMBbI TIPOMBIIIIEHHOTO WIM MNPeANPUHUMATEILCKOTO COTPYIHUYECTBA; IIEpPEeBO3Ka TOBApOB U
MAacCaXXMPOB IO BO3MYXY, MOPEM, I10 XKeJIe3HBIM ¥ aBTOMOOWIEHBIM JIOPOTaM.



1) MecTo apOuTpaxka, €CJIM OHO ONpelejieHO B apOUTpakKHOM
comallieHUM WIM B COOTBETCTBUM C HUM;

ii) JI000€ MeCTO, Tae NOJKHA ObITh MCIIOJHEHA 3HAYMTEIbHAsI 4acTh
00513aTEeJILCTB, BBITEKAIOLIMX M3 TOProBbIX OTHOIIEGHWIA, WIU
MECTO, C KOTOPBIM HanboJiee TECHO CBsI3aH MpeaMeT criopa; Win

¢) CTOpPOHBI TIPSIMO JOTOBOPWIMCH O TOM, UYTO IIPEAMET apOMTPasKHOTO
COTJIAIICHMSI CBsI3aH 0oJiee YeM C OIHOI CTPaHOIA.

4)  Jlng uenei myHKTa 3 HACTOSIIIEH CTaTbU, €CJINU:

a) CTOpOHa MMCECT 0ojee 4YeM OIHO KOMMCPUYCCKOC TIIPpCAIIPpUATHUC,
KOMMCPUYCCKUM ITPpCAIIPUATUCM CUUTACTCA TO, KOTOPOC UMECT HauOoJiee TCCHYIO
CBA3b C ap6I/ITpa}KHI>IM COTJIallIEHUEM,

b) CCJIM CTOpOHA HC UMECT KOMMCPUYCCKOTO IPCANIPUATUA, IIPUHUMACTCA
BO BHUMAaHMC €€ IIPUBBIYHOC MGCTOHpe6I>IBaHI/I€.

5) Hacrosmuii 3akoH He 3aTparuBaeT ACWCTBHUS JIOOOro APYyroro 3akKoHa
JAaHHOTO ToCydapcTBa, B CWIy KOTOPOro OIIpeAe/ieHHbIe CIOpbl HE MOIYT
rnepenaBaTbCcsl B apOMTpaX WM MOIYT ObITh IepeJaHbl B apOUTpaX TOJIbKO B
COOTBETCTBUU C TIOJOXEHUSIMU, HE SBJISIOLIUMUCS TTOJOXEHUSIMUA HACTOSIILIETO
3akoHa.

Cmameos 2. Onpedenenus u npasuia moaKo8aHus

Jlns nesieid HacTosiIero 3aKoHa:

a) "apOuTpax" o3HayaeT JIIOOON apOuTpaxk, He3aBUCUMO OT TOrO,
OCYIIIECTBJISIETCS JIM OH ITOCTOSTHHBIM apOMTPaXKHBIM YUPEXKIECHUEM WIN HET;

b) "apOuTpaxHbIil cyn" o3HavYaeT eAMHOJMYHOIO apOMTpa WIM KOJIJIETUIO
apOUTPOB;

¢) "cym" o3Hayaer ydpexkIeHWEe WIM OpraH CyaeOHOl CHUCTeMBbI
rocyaapcTBa;

d) ecnu Kakoe-JIM0O MOJOXEHWE HACTOsIIEero 3akoHa, 3a MCKIUYEHUEM
cTaTh 28, MpeaoCTaBlisIeT CTOPOHAM BO3MOXKHOCTb INPUHMMATh PEILICHMS I10
OIpEeNeIECHHOMY BOIIPOCY, CTOPOHBLI MOTYT TMOPYYUTh MPUHITUE TaKOTO
pelIeH!sT KAaKOMY-JIM0O TpeTheMy JIMILY, BKIIOYasl yuYpeKIeHue;

e) eclIM B KaKOM-JIMOO TOJIOXKEHUN HACTOSIIEeTo 3aKOHa MMEETCST CChLIKA
Ha TO, YTO CTOPOHBI JTOTOBOPUJIMCH WM YTO OHU MOTYT JOTOBOPMUTBCS, WIA B
mo0oii  apyroii ¢opme HMMeeTCsl CChLIKa Ha COIJIalllcHME CTOPOH, TaKoe
corjallicHWe BKJIIOYAeT JI0Oble apOMTpakHbIe ITpaBWUJIa, YKa3aHHBIE B 3TOM
COTJIallICHUM;

f) ecau B KakoM-u0O MOJIOKEHUM HacToslero 3akoHa, KpoMe Kak B
MOAITYHKTE @) CTaTbW 25 M MOAIIYHKTE @) MyHKTa 2 CTaTbu 32, UMEETCS CChLIKa
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Ha WCK, OHO NPUMEHSETCS TaKXKe K BCTPEYHOMY MCKY, 4 €CJIM B HEM MMEETCS
CChUIKA HA BO3paXEHHE, OHO IPMMEHSETCS TaKXKe K BO3PAKECHUIO HA TaKOW
BCTPEUYHbIIA UCK.

Cmameos 3. [loayuenue nucoMeHHbIX COOOULCHUTL

1)  Ecau cTopoHbI He JOTOBOPWIMCH 00 MHOM:

a) n1000e MUCBMEHHOE COOOIIEHUE CUMTACTCS MOJyYEHHBIM, €CIM OHO
JOCTaBJICHO alpecaTy JIMYHO WIM Ha ero KOMMEpYECKoe IPeaIpusTe, 10 ero
MPYBBIYHOMY MECTONPEObIBAHUIO WIM TOYTOBOMY alpecy; €C/Id TaKOBbIe He
MOIYT OBITb YCTAHOBJEHBI IIyTeM pPa3yMHOIO HaBEACHMSI  CIPABOK,
MUCbMEHHOE COOOILIEHUE CUYUTAETCSl IOJyYeHHBbIM, €CJIM OHO HampaBIeHO
azpecaTy Ha IIOCJIeIHee M3BECTHOE KOMMEPUECKOe IPEAIpUsITUE, MPUBLIYHOE
MeCTONpeObIBAHME WM TIOYTOBBIN ajpec 3aKa3HbIM ITMCBMOM WIM JIIOOBIM
MHBIM 00pa3oM, MpeayCMaTPUBAIOILMM PETUCTPALIMIO TIOMBITKY TOCTABUThH 3TO
COOOILICHUE;

b) COOOIIEHUE CUMTACTCS MOTyYEHHBIM B ICHb TAKOM IOCTABKMU.

2)  TlonoxeHus: HaCcTOSILIEH CTaTbU HE IPUMEHSIOTCS K COOOLIEHUSIM B XOJE
cyaeOHOro pa3zouparesbLCTBa.

Cmamobs 4. Omkas om npasa Ha 803padiceHue

CropoHa, KoTopas 3HaeT O TOM, YTO KaKOe-JIMOO ITOJIOXKEHWE HACTOSIIIErO
3aKoHa, OT KOTOPOIo CTOPOHBI MOIYT OTCTyNaTh, WIM KaKoe-I11ubo TpeOoBaHNe
COIJIACHO apOMTPaKHOMY COIJIALLICHUIO HE ObUTO COOJIIONEHO, 1, TEM HE MEHEE,
MpOAO/KAET ydacTBOBaTb B apOMTpaXHOM pa30dMpaTebCcTBE, HE 3asiBUB
BO3paXEHU ITPOTUB TAKOIO HecOoOMoAeHs 0e3 HeONpPaBIaHHOM 3aIePXKKA WU
€CJIM JIJISI 3TOM LMK TIPEIYCMOTPEeH KakKOW-TM00 KOHEUYHBIA CPOK, B T€YEHME
TAKOI'o CpOKa CUMTAETCSl OTKA3aBIIIECs OT CBOETO IpaBa Ha BO3paKEHUE.

Cmameuws 5. IlIpedenvt emewmamenvcmea cyoa

ITo Bompocam, perynmpyeMbIM HACTOSIIIIMM 3aKOHOM, He JOMYCKAaeTCsl HUKAKOe
cyneOHOe BMEIIATEJILCTBO, KPOME KaK B C/IydasiX, KOrga OHO ITPEIyCMOTPEHO B
HACTOSIIIEM 3aKOHE.

Cmamuws 6. Cy0 unu uHoii opea 045 8bINOAHEHUSI ONPeOeNeHHbIX DYHKUUIL
codelicmaus U KOHMPO.5 8 OMHOWEHUU apOoumpaxica

Dyukimn, ykazaHHble B TIyHKTaXx 3 u 4 crateu 11, mynkre 3 cratbu 13,
ctatbe 14, myHkTe 3 cTathi 16 M NyHKTe 2 cTaTbu 34, OyOyT BBINOJHSTHC...
[Kaxxmoe rocymapcTBo, BBOIMILECE B JCMCTBME HACTOSILMIA TUIIOBOM 3aKOH,
yKa3bIBaeT Cy, Cydbl WIM, KOIJA 3TO YKa3aHO B TEKCTe 3aKOHA, UHbIE OpraHbl,
KOMIETEHTHBIE BBITMOIHAThH TaK1e (DyHKIIUMN. |



I'NTABA 1. APBUTPAXHOE COIJIAIIEHUE

Cmamos 7. Onpedenenue u hopma apoumpanicHoeo coenauieHus

1) "ApOuTpaxkHoe corjalleHue" - 3TO comallleHue CTOPOH O Iiepenadye B
apOMTpaXXk BCEX WM OIpENeSIEHHBIX CITOPOB, KOTOPblE BO3HUKIM WJIM MOTYT
BO3HUKHYTh MEXIy HUMHM B CBSI3U C KaKUM-JTMOO KOHKPETHBIM IIpaBO-
OTHOIIIEHMEM, HE3aBHCHUMO OT TOTO, HOCUT JIM OHO JTOTOBOPHBINA XapaKTep WIN
HeT. ApOUTpaKHOE COIIAlllEeHMEe MOXET OBbITh 3aKJIIOYEHO B BUIAE apOUTPaKHOM
OTOBOPKM B IOTOBOPE WM B BUJE OTACIBHOIO COTJIAIIEHUSI.

2) ApOurpaxkHoe coIlalleHWe 3aKIioJyaeTcsl B IMUChbMEHHOM  (dopwme.
CornameHne cuMTaeTcsd 3aKIIOYEHHBIM B IMMCBMEHHOUW (opMe, eCclii OHO
COIEPKUTCI B JOKYMEHTE, TTOAMMCAHHOM CTOPOHAMM, MM B OOMEHE IMMChbMaMH,
B COOOIIEHUSIX MO TeJIeKCy, Tejierpady WM C MCIOJBb30BAaHMEM WHBIX CPEACTB
CBSI3M, OOECIIEYMBAIOIINX 3allUCh TaKOro COIJIallleHWs, JHOO B OOMEHe
WCKOBBIMM 3asIBJICHUSIMA UM BO3PaXEHUSIMU, B KOTOPBIX OAHA W3 CTOPOH
CCBUTAETCS Ha HAJIMYME COTJIALIEHWUS, a ApPyrask MPOTUB 3TOrO HE BO3PaXaerT.
Cchuika B [OTOBOpE Ha JOKYMEHT, COIEpXKalldii apOMTpaxkKHYI0 OTrOBOpPKY,
SIBJIIETCSI apOMTPaKHBIM COTJIAIICHUEM, TIPU YCIOBUM YTO JOTOBOP 3aKIIIOUCH B
MMCEMEHHOM (opMe M [JaHHas CChUIKA TaKOBa, 4YTO JeJIaeT YIOMSIHYTYIO
OTOBOPKY 4YacThlO JOTOBOpA.

Cmamos 8. ApbumpadscHoe coenrauienue u oopauwjeHue 6 cyo
no cywecmay cnopa

1) Cya, B KOTOpbI TOAaH MCK IO BOIMPOCY, SIBISIOIIEMYCSI IIPEIMETOM
apOUTPaXKHOTO COTJIAlIEHMSs, JOJKEH, €Clv Jito0as U3 CTOPOH MPOCUT 00 3TOM
HE TO03/Hee TMPEACTABICHUsI CBOETO TEPBOrO 3asiBJICHUSI MO CYIIECTBY CIIOpa,
HaIlpaBUTh CTOPOHBI B apOMUTpax, €CAU HE YCTAaHOBUT, YTO 3TO COILJIAIIEHUE
HEIEeNCTBUTEbHO, YTPATUIO CUITY WM HE MOXKET ObITh MCITOJIHEHO.

2) B cayuae nmpeabsBiieHUS MCKa, YKAa3aHHOTO B MyHKTe 1 HACTosIEl cTaThu,
MOXeT ObITb, TE€M He MEHee, HayaTO WM MPOJOKEeHO apOUTpakKHOe
pa3dUpaTeabCTBO U BHIHECEHO apOUTpaKHOE pellleHUe, MOKa BOMPOC HAXOAUTCS
B CYIOINPOU3BOICTBE.

Cmamos 9. Apbumpaxnchoe coerauierue u obecneuumenvHvle mepul cyoa

OOpareHre CTOPOHBI B CYI IO WJIX BO BpeMsI apOMTPakKHOTO pa30MpaTesIbCTBa C
MPOCKOOI O MPUHATUM O0ECIIEYMTETLHBIX MEP M BBIHECEHME CYJIOM PEIIeHUST O
NPUHATAM TaKUX Mep He SBISIOTCI HE COBMECTMMBIMHU C apOMTPaKHBIM
COTJIallICHUEM.



IJIABA III. COCTAB APBUTPAXKHOI'O CYJA

Cmamuwsa 10. Yucao apbumpos
1)  CropoHBI MOTYT IO CBOEMY YCMOTPEHMUIO OIPEILIISITh YUCIO apOMTPOB.

2) B orcyrcTBHME TaKOTrO OonpeiesicH!sT Ha3HAYaloTC TpY apOuTpa.

Cmameuwsa 11. Haznauenue apbumpoé

1) Hu omHO /Mo He MOXeT OBbITh JIMILIEHO BO3MOXHOCTHU BBICTYIIaTb B
Ka4yeCTBC ap61/r[pa 0 IMNpUYMHE CIro IpakxiIaHCTBa, ¢€CJIM CTOPOHbLI HC
JOroBOpMIAChH 00 MHOM.

2) CropoHbl MOIYT II0 CBOEMY YCMOTPEHHMIO COIJIacOBaTb IPOLIEIYPY
Ha3HA4YeHUsl apOWTpa WIM apOMTPOB MPU YCIOBUU COOJIONEHUST TOJIOKEHUN
MyHKTOB 4 1 5 HACTOSIILIEH CTaTbU.

3) B oTcyTrcTBHME TaKOro COIJIAlICHMUS:

a) npu apOuTpaxke C TpeMsl apOUTpaMM Kaxdas CTOpOHAa Ha3HAyaeT
OIHOTO apOuTpa M JBa HA3HAYEHHBIX TaKMM OOpa3oM apOuTpa Ha3HAYaroT
TPEThEero apoMTpa; €C/IM CTOpOHA HEe Ha3HAuYMT apOUTpa B TeUEHUE TpUILATU
JHEW TI0 TIOMYYeHWH MPOCHObI 00 3TOM OT APYroii CTOPOHBI WIM €C/IM JBa
apOMTpa B TeUeHWE TpUALATHA THE ¢ MOMEHTA MX Ha3HAUeHUs HE JTOTOBOPSITCS
0 BBIOOpE TPEThEro apoMTpa, IO MPOCchOe OO0 CTOPOHBI apOUTP Ha3HaYaeTCs
CYIOM WJIM MHBIM OPTraHOM, YKa3aHHBIM B CTaThe 6;

b) Tipu apbutpaxe C €IMHOJIMYHBIM apOMTPOM, €CJIM CTOPOHBI He
JIOTOBOpSITCSI O BBIOOpe apOuTpa, MO Mpochde JNo0OK CTOPOHBI apOUTP
Ha3HA4YaeTCs Cy[IOM WM MHBIM OPraHOM, YKa3aHHBIM B CTaThe 0.

4)  Ecim nipu Tipolieype Ha3HaueHMsI, COIIaCOBAHHOM CTOPOHAMMU,

a) OIHa U3 CTOPOH He COOMIONAET TaKyIo MPOLIEAypY; IN

b) cTOpoHBI WIM 1Ba apOWTpa HE MOIYT JOCTWYbL COIIAIICHUS B
COOTBETCTBUH C TAaKOH TIPOLICITYPOii; I

¢) TpeTbe JINIO, BKIIOYas YYpekIeHWe, He BBITOJHIET KaKOW-I100
(byHKIIMM, BOIOKEHHOI Ha HETO B COOTBETCTBMM C TAKOM MPOLIEAYPOI,

mobasi CTOpOHa MOXET IMPOCUTh CyI WIM WHOI OpraH, yKa3aHHbBIA B CTaThke 0,
MPUHATHL HEOOXOMMMBIE MeEphbI, €CJIM TOJBKO COIVIAallIeHWE O IPOLEaype
Ha3HA4YeHMS He TIPeIyCMaTpUBaeT MHBIX CIIOCOOOB 00eCIIeueHsT Ha3HAUCHWSI.

5) Pemenne mno moOGoMy BOMpocy, IIPUHMMAaeMOe B COOTBETCTBUM C
IMyHKTOM 3 WM 4 HACTOSILLIEH CTaTbU CYJIOM WM MHBIM OPraHOM, YKa3aHHBIM B
cTathe 6, He TOIISKUT HUKAaKoMy oOxkajoBaHmio. IIpy HasHayeHMM apOWTpa
Cyl WIM WHOM OpraH JOJDKHBIM OOpa30oM Y4YUTBIBAE€T JHOObIe TpeOOBaHUSI,
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MpEebSIBISIEMble K apOUTPY B COOTBETCTBMM C COIVIAIIIGHHMEM CTOPOH, W TaKWe
COOOpakeHMsI, KOTOpble MOIYT O0ECIeUMTh Ha3HAUYeHWE He3aBUCUMOIO U
OecrprcTpacTHOIO apOWTpa, a B C/ydac Ha3HAYCHWS EIMHOIMYHOIO WIN
TPETLETO apOMTpa TIPUHUMAET TaKKe BO BHUMAHME KeJIaTe/IbHOCTh Ha3HAUCHWST
apOMTpa MHOTO TPakKIAaHCTBA, HEXKEIN TPAKIAHCTBO CTOPOH.

Cmamuwsa 12. Ocrnoeanus 015 omeoda

1) B caydae oOpalieHusT K KaKOMY-JIMOO JIUIYY B CBSI3UM C €0 BO3MOXXHBIM
Ha3HAYeHVWEM B KayecTBe apOMTpa, 3TO JIMIIO JODKHO COOOIIUTH O JIOOBIX
00CTOSITE/ILCTBAX, KOTOpble MOIYT BbI3BaTh OOOCHOBAHHBIE COMHEHMSI B
OTHOILIEHUM €Tr0 OeCIIPUCTPACTHOCTU WIM He3aBUCUMOCTU. ApOUTpP ¢ MOMEHTa
€ro HasHaYeHUWs M B TE€YEHME BCEro apOMTPaKHOIO pa3doMpare/ibcTBa JODKEH
0e3 nmpomMejIeHHsT CooOILATh CTOPOHAM O JIIOOBIX TAKMX OOCTOSITESILCTBAX, €CIIU
OH He YBEIOMMJI UX 00 3TUX OOCTOSTEILCTBAX paHee.

2) OrtBom apOouTpy MOXET ObITb 3asBI€H TOJAbKO B TOM CJydae, €Ciau
CYILIECTBYIOT ~ OOCTOSITE/IbCTBA,  BbI3bIBAIOIIME  OOOCHOBAHHbIE  COMHEHMSI
OTHOCHUTEJILHO €ro OecnpUCTPacTHOCTU WIM HE3aBUCHMOCTHU, JIMOO €CJIM OH He
COOTBETCTBYET TPEOOBAHUSIM, TIPEIbSIBIIEMbIM B CoIlallieHnd cTOpoH. CTopoHa
MOXET 3asIBUTh OTBOJ apOMTpYy, KOTOpOIOo OHAa Ha3HauuWIa WM B Ha3HAUYCHUU
KOTOPOIrO OHa TNpMHMMAJIAa ydacTue, JIMIIb IO IPUYMHAM, KOTOpbIe CTalu eil
M3BECTHBI T10C/IEe €r0 Ha3HAUCHUSI.

Cmameos 13. [Ipouedypa omeoda

1) CropoHbI MOIYT IO CBOEMY YCMOTPEHUIO JIOTOBOPUTBCS O IIPOLICAYpe
OTBOIA apOWTpa MPU YCIIOBUM COOMIONCHMS TIOJIOKEHMIA IyHKTA 3 HACTOSIICH
CTATBHU.

2) B oTcyTcTBHME TAaKOM JOrOBOPEHHOCTH CTOPOHA, HaMEpeBaroLIasiCsl 3asIBUTh
OTBOA apOMTPy, B TeUYEeHME IIATHAILATU MHEH IIocjie TOro, Kak el crajio
M3BECTHO O (POPMUPOBAHMU COCTaBa apOMTPAKHOIO CyJa WIM O JIHOOBIX
00CTOSITE/IBCTBAX, YKA3aHHBIX B IyHKTE 2 CTaTby 12, B MMCbMEHHOM 3asiBIICHUN
cooOlIIaeT apOUTpakHOMYy Cydy MOTHMBBI OTBoja. Ecium apOutp, KoTtopomy
3asiBJIeH OTBOJ, CaM HE OTKa3bIBaeTCsl OT Ha3HAYEHMSI WM Jpyras CTOpOHa He
COIJIAIIAeTCsl ¢ OTBOJAOM, BOIMPOC 00 OTBOE PEILASTCs apOUTPasKHBIM CYIOM.

3) Ecm 3agBieHue 00 OTBoAE€ Npyd NPUMEHEHWM 000K MpOLIEAypHI,
COIVIACOBAHHOM CTOpOHAMMW, WIM TIPOLEAYpPbI, MPEIyCMOTPEHHOM B ITyHKTE 2
HACTOSIIIEH CTaThbU, HE YIOBJICTBOPSICTCSI, CTOPOHA, 3asIBJISIFOIIAsT OTBOJ, MOXKET
B TeUeHMWE TpUALATA OHEM IO TMOJYyYeHWU YBEIOOMJICHUS O peLIeHUH 00
OTKJIOHEHMM OTBOIA TMPOCUTHh CYyJ WIM WHOM OpraH, yKasaHHBIII B CTaThe 0,
MPUHSTH pellieHUe I10 OTBOMLY; M TaKoe pellleHHe HE TMOMJICKUT HUKAKOMY
0o0XaJloBaHMIO; TI0OKAa Takasl Mpock0a OXMIAeT CBOEro  pa3pelleHMs],
apOMTpaXHbIA Cyl, BK/IIOYas apOMTpa, KOTOpOMY 3asiBlieH OTBOI, MOXET
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MPOAOIKATh  apOMTPaXHOE pa30OMpaTeNIbcTBO M BBIHECTM  apOMTpakKHOE
pelleHue.

Cmampwsa 14. Heévinoanernue o6sa3anHocmett uau He603MONCHOCHb OelUcmeus

1) B caydae, korga apoUTp HOpUINYECKU WIM (PAKTUYECKU OKA3bIBA€TCsl HE B
COCTOSTHUM BBITIOJIHATH CBOM (DYHKIIMM WIM 10 APYIMM MpUYMHAM He
MpearpuHUMaeT AeMCTBUIA 0e3 HeoOOCHOBAHHOM 3alepXKKW, €ero MaHaaT
MpeKpalaeT AeiCTBOBaTh, €CJIM caM apOMTP OTKA3bIBACTCSl OT Ha3HAYCHUS WIU
€CJIM CTOPOHBI JOTOBapMBalOTCS O TakKOM MpekpaleHuu. OmHako B ciydae
pasHoIIacuii OTHOCUTETLHO KaKOro-a1Mdo U3 TAKMX OCHOBAHUIA, JII00asi CTOpOHa
MOXET 00OpaTUTHCS B CYJI WIM MHOI OpraH, YKa3aHHBIN B CTaThe 6, ¢ IMPOCKO0ii O
MPUHSTUN pelIeHUs] OTHOCUTEJIbHO MNpeKpallleHUsl JEHCTBUSI MaHaTa; TaKoe
pelIieHKe He MOMIeKUT HUKAKOMY 00XKaJI0OBaHMIO.

2)  Ecnu comtacHo Hacrosiiei cTaTbe WM ITyHKTY 2 cTtatbu 13 apOutp cam
OTKa3bIBaeTCsl OT Ha3HAYeHUs] WIM CTOpPOHA JaeT coIvlacMe Ha IIpeKpallieHMe
JIEHACTBUSI €r0 MaHJaTa, 3T0 He Moapa3yMeBaeT MPU3HAHMS JTI00Or0 OCHOBAHMS,
YIIOMSIHYTOIO B HACTOSILLIEH CTaThe WM B ITyHKTE 2 CTaTbu 12.

Cmamosa 15. Haznauenue nosoeo apbumpa

Ecmu maHpat apourtpa mpekpalliaeT JeiiCTBOBaTh HA OCHOBAaHWUM CTaTbu 13 mim
14 v BBUAY TOro, YTO apOUTP CaM OTKA3bIBAaeTCSl OT Ha3HA4YEHWUs IO JIOOOM
WHOM NpPUYMHE, WIM BBUOY TOTO, YTO €ro0 MaHIAaT OTMEHSIETCSl IO COIIACUIO
CTOpPOH, a TakXke B JIIOOOM APYroM cjydae IpeKpalleHusl JeHCTBUSI MaHaarta
apOUTpa HOBBIM apOUTP Ha3HAYaeTCsl B COOTBETCTBUMM C MpaBWJIaMU, KOTOPbIS
ObUTM MPUMEHMMBI K HA3HAYEHUIO 3aMEHSIEMOro apoUTpa.

I[TTABA IV. IOPUCOAUKLNA APBUTPAXKHOI'O CYIA

Cmames 16. Komnemenuyus apoumpaicHo2o cyoa no 8blHeCeHUur
NOCMAHO81EHUS 0 C80€ll FOPUCOUKUUU

1) ApOuTpaxHblii Cyd MOXET CaM BBIHECTM IIOCTAHOBJIEHHME O CBOEU
IOPUCAVKIIMN, B TOM YMUCJIE IO JFOOBIM BO3PaKEHUSIM OTHOCUTEILHO HATAYMSI
WIM  JEHCTBUTEIBHOCTU  apOMTpakHOro comiamieHus. Jisg  3Toi  Lienu
apOuTpaXkHasl OroBOpKa, SIBISIIOLIASICS 4YacTblO JIOrOBOpa, TOJIKYETCS Kak
COINIAIICHUE, HE 3aBHMCAIICC OT IPYrMX YCIOBMi JoroBopa. BbiHecenue
apOUTPaKHBIM CYJIOM PELLIEHMs] O HeNEHCTBUTEIBHOCTU JOTOBOpa He BJICUeT 3a
€000 ipso jure HeIEeMCTBUTEILHOCT apOMTPAXKHOI OrOBOPKM.

2) 3agBieHue 00 OTCYTCTBMM Yy apOWUTPaKHOIO Cyda IOPUCAMKIIMMA MOXKET
ObITb CIEJIAaHO HE MO3dHEe IPeACTaRICHMsT BO3paKeHUid Mo McKy. HasHaueHue
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CTOpPOHOI apOWUTpa WIM ee ydacTMe B Ha3HAueHWU apOuTpa He JIMILAET 3Ty
CTOPOHY ITpaBa clieJIaTh TAKOe 3asiBlieHHe. 3asiBlIieHUe O TOM, YTO apOMTPasKHbII
CyIL TIpeBBIIIAET TIPENeSIbl CBOEM KOMITETEHIIMM, JOJDKHO OBITh CHIEIaHO, Kak
TOJIBKO BOITPOC, KOTOpPBI, MO MHEHHMIO CTOPOHBI, BBIXOOUT 3a 3TU MpPEaebl,
OygeT mocTaBieH B XO[e apOUTPaKHOIO pa30upaTesibcTBa. ApOUTPaKHBINA CyI
MOXET B JIIOOOM M3 3TUX C/y4daeB MPUHATH 3asiBJIeHUE, CIOeJIaHHOE IO3IHee,
€CJIM OH COYTET 3alIepKKy OIpaBIaHHOM!.

3) ApOuTpaxXHbIM Cyd MOXET BBIHECTM IIOCTAHOBJIEHME IO 3asiBICHUIO,
yKa3aHHOMY B TIyHKTe 2 HacTOsSIIel cTaTbyd, JIMOO Kak II0 BOIPOCY
MpeIBapuTEIbHOIO XapakTepa, JIMOO B pelleHuM I0 CyllecTBy criopa. Ecim
apOMTPpaXKHbBIN Cy/ MOCTAHOBUT KaK IO BOIIPOCY TIPEeIBAapUTEIBHOIO XapaKTepa,
YTO OH 00JIafaeT IOpUCAMKIIMEH, J1100asi CTOPOHA MOXET B TeUeHWEe TPUILIATH
JHEW TIOCJIe TOMyYEeHUs YBEIOMIICHHUS 00 3TOM IOCTAHOBJIEHUM ITPOCUTH CY/I
WIM WHOM OpraH, yKa3aHHBI B CTaThe 6, TIPUHATH pElIeHUE IO JaHHOMY
BOITPOCY; 1 TaKOE PellIeHNE He MOIICKUT HUKAKOMY O0XKaJIOBaHMIO; ITOKA TaKast
Mpockda OXMAAET CBOETO pa3pellieHMs, apOUTPAKHBIA Cy/l MOXKET MPOIO/IKATh
apOUTpaXKHOE Pa3dMpaTeILCTBO M BIHECTU apOUTPasKHOE pellecHNE.

Cmamos 17. [loanomouue apbumpaxicro2o cyoa pacnopsioumascsi
0 NPUHAMUU 0becneumenbHbiX Mep

Ecm cropoHbl He JOroBOpWMIMCh 00 MHOM, apOMTPaXKHBIM CyI MOXKET IO
MpochOe JII00OI CTOPOHBI PACTIOPSIIUTLCS O MPUHSITAM KaKOH-TM00 CTOPOHOM
TaKUX OOECIICUUTESIbHBIX MEp B OTHOILIEHWU IpeaMeTa CIopa, KOTOphle OH
CUMTAeT HEOOXOMUMBbIMU. ApPOMTPaXHBIA Cyld MOXET MOTpedOBaTh OT JIHO0OI
CTOPOHBI TIPEIOCTaBUTh HazylexKallee 00ecrieyeHNE B CBS3M C TAKMUMU MEpaMHU.

ITTABA V. BEJAEHWE APBUTPAXKHOI'O PASBPATEJIbCTBA

Cmamous 18. Paénoe omHoueHue Kk cmopoHam

CTOpOHaM obecrieunBaeTcs paBHOC OTHOLICHUEC, 1N KaKI0M CTOPOHEC OOJIKHBbI
OBIThH peaoCTaB/ICHbI BCC BOBMOXKHOCTHU JIA N3JIO2KCHUA CBOCEH MO3ULIMM.

Cmamus 19. Onpedenenue npagun npouedypol

1) Tlpu ycioBuM coOMOACHUST TIONOXEHUIA HACTOSILEro 3aKOHAa CTOPOHBI
MOIYT MO CBOEMYy YCMOTPEHMIO JIOTOBOPUTBCS O TIPOLICAYpE BEICHUS
pa30MpaTesIbcTBa apOUTPAXKHBIM CYIIOM.

2) B orcyrcTBHE TaKoi JOTOBOPEHHOCTH apOMTPAKHBINA Cyl MOXET, C YYETOM
TTOJIO’KEHMIT HACTOSIIIETO 3aKOHA, BECTM apOMTPaKHOE pa30MpaTeIbcTBO TaKUM
00pa30M, KOTOpBIi OH cunTaeT HamiexKamm. [TomHoMoums, ipenocTaB/icHHbIE
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apOUTpaKHOMY Cydy, BKJIIOYAIOT TTOJJHOMOYMSI Ha OIpeleeHUe JONMyCTUMOCTH,
OTHOCHUMOCTH, CYIIECTBEHHOCT! 1 3HAYMMOCTH JTI0O0r0 J0KAa3aTeJIbCTBa.

Cmamos 20. Mecmo apoumpadica

I) CropoHbl MOryT MO CBOEMY YCMOTPEHUIO HOTOBOPHUTBCSI O MECTE
apouTpaxa. B oTcyrctBMe Takoii JOTOBOPEHHOCTH MeECTO apOuTpaxa
ornpeaesieTcss apOMTPaKHbIM CYIOM C YYETOM OOCTOSITENIbCTB AeJia, BKIIOYast
dakTOp ymoodCcTBa IJIsI CTOPOH.

2)  HecMmortps Ha monoxXeHus IMyHKTa 1 HACTOSIEH cTaTbU, apOUTPaKHbBIN CY/I
MOXET, €CJIA CTOPOHBI HE JOTOBOPWJIMCH 00 MHOM, COOpaThCs B JTIOOOM MECTE,
KOTOpPO€ OH CUMTAET HaIJIeXallUuM IJIsl MPOBEACHUSI KOHCYJIbTAlUMA MEXIY €ro
YJIEHAMM, 3acCJyIUMBaHWUSI CBUIAETENEH, 3KCHEPTOB WIM CTOPOH JIMOO IS
OCMOTpa TOBApOB, APYTrOro MMYyIIECTBA WIN TOKYMEHTOB.

Cmamus 21. Hauanro apbumpaxcroeo pazbupamenbcmea

Ecnu cTopoHBl He TOTOBOPMIMCH 00 MHOM, apOMTpaXkHOE pa30MpaTeIbCTBO B
OTHOIIIEHNY KOHKPETHOIO CITOpa HAYMHAETCSI B IcHb, KOIlIa ITpockba o mepemade
3TOTO CIOpa B apOUTpaxk ITOJTydeHa OTBETIYMKOM.

Cmampsa 22. S3wik

1) CTopoHBI MOIYT MO CBOEMY YCMOTPEHMIO JOTOBOPUTHLCS O SI3bIKE WU
sI3bIKaX, KOTOpbIe OyAyT MCIIOJb30BaThCd B apOUTPaXHOM paszbuparenbcTBe. B
OTCYTCTBME TaKOW JTOTOBOPEHHOCTU apOMTPaXKHBIM Cyld OIpeacisieT SI3bIK WU
SI3bIKM, KOTOpbI€ JOJDKHBI MCHOJB30BaThCsl IIpM  pa3doupaTesbcTBe. Takas
JIOTOBOPEHHOCTh WK OMpeAesieHre, eCJIM B HUX HE OTOBOPEHO MHOE, OTHOCSITCS
K JIIOOOMY MMCbMEHHOMY 3asIBJI€HMIO CTOPOHBI, JIIOOOMY CJyIIAaHMIO Aeja U
JIIOOOMY apOUTPA)KHOMY PeIIeHUI0, MOCTAHOBJICHUIO WIM MHOMY COOOILCHUIO
apOUTpaKHOTO cyja.

2) ApOuUTpaXHBIA Cyd MOXET pacHopsauTbCsd O TOM, 4YTOObI JIIOObIE
MIOKYMEHTAJIBHBIE J10KA3aTEJIbCTBA COINPOBOXIAIMCH TMEPEBOAOM Ha S3BIK WU
SI3bIKA, O KOTOPBIX JOTOBOPWJINCH CTOPOHBI WM KOTOPBIE OIPEACICHbI
apOUTPaXXHBIM CYIOM.

Cmamos 23. Hckoeoe 3as6aeHue u 803paxceHusi No UCKy

1) B TeueHue CpOKa, COIJlIaCOBAaHHOIro cCTOpOHaMM WJIN OIIPCACIICHHOIO
ap6I/ITpa)KHBIM CyaoM, HUCTECL JOJIKCH 3adBUTDH O (I)aKTaX, 00OCHOBBIBAIOIIMX €TI0
HCK, O BOIIpOCax, IIoAJICKallnX pa3pClICHUI0, U O CYTU CBOUX MHCKOBBIX
Tp€6OBaHHﬁ, a OTBCTUYMUK OOJEKCH 3ad4ABUTb CBOM BO3PaXCHUA 110 9TUM ITYHKTaM,
€CJIN TOJIBKO CTOPOHBI HEC JOTOBOPUWINCDH 00 MHOM B OTHOILLIEHUN HEOOXOTUMBIX
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9JIEMEHTOB TaKuX 3asgByieHnid. CTOPOHBI MOTYT TPEICTABUTh BMECTE CO CBOMMU
3asBJICHUSIMU BCE JJOKYMEHTBI, KOTOphIE OHM CUYMTAIOT OTHOCSIIMMUCS K IEy,
WIM MOIYT CAeNaTh CChUIKY Ha JOKYMEHThI WIM Jpyrde JI0Ka3aTe/lbCTBa,
KOTOPBIE OHM TIPEICTABT B JAJTbHEHIIIEM.

2) Ecm cTopoHbl HE JIOrOBOPWIMCH OO0 MHOM, B XOI€ apOUTPaKHOIO
pa3oupare/ibcTBa J100asi CTOPOHA MOXKET M3MEHUTh WM JOMNOJHUTHh CBOM MCK
WM BO3paXkeHME IO MCKY, €CJIM TOJbKO apOMTPaKHBII Cyd He ITOCUMTAET 3TO
Helie1ecooOpa3HbIM C YYeTOM COOTBETCTBYIOLLIEH 3a1epPKKMU.

Cmamuws 24. Caywanue u nucoMeHHoe pa3zoupamenbcmeo

1) Tlpu ycnoBum coOmonaeHus 000 JOrOBOPEHHOCTU CTOPOH 00 0OpaTHOM
apOMTpaXXHbIA CyJI IIPMHUMMAeT pelleHWe O TOM, IIPOBOAMTH JIM YCTHOE
clIylIaHve Aeia il TpeACTaBIeHUs 10Ka3aTedbCTB WIM I YCTHBIX ITPEHUIA
JIMOO OCYILECTBIISATh pa30MpPaTe/IbCTBO TOJIBKO Ha OCHOBE IOKYMEHTOB U JPYTMX
MarepuaioB. OIHAKO, €M CTOPOHbI HE TOTOBOPUJIMCH HE MPOBOIUTH YCTHOIO
CHIyLLIAHMSI, apOMTpaXHbIA CyI JODKeH IIPOBECTH TakKoe CJyllaHue Ha
Hajjiexallei cTaauy pa3oupaTebeTBa o IPockOe JTI000M 13 CTOPOH.

2) CTOpOHaM JOCTAaTO4YHO 3a6HaTOBpCMeHHO HaItpaBIACTCA YBCIOMJICHUC O
JII0OOM CJIylHaHn1 " O JII0OOM  3acedaHuu ap6mpa>KHor0 Ccyda, IpoBOIMMOM B
HCIAX OCMOTpPa TOBApOB, APYroro UMYILLECTBA NI JOKYMCHTOB.

3)  Bce 3agBneHus1, TOKyMEHTBI WM Apyrasg MHMOpMaLus, NPeaCTaBIsieMble
OIHOI M3 CTOPOH apOMTPasKHOMY CYAY, JHOJDKHBI ObITh JTOBEACHBI 10 CBEICHMUS
Japyroil  ctopoHbl. CTOpoHamM JODKHBI OBbITh TlepelaHbl TakKe JIoObIe
3aKIIOYEHMST  OKCIEPTOB  WIM  Jpyrue  JOKYMEHTBI,  SIBJIIOLLMECS
JI0Ka3aTe/IbCTBAMU, Ha KOTOpble apOUTpaXHbI Cyld MOXKET ONUpPaThCcsl IpU
BBIHECEHMM CBOETO PEILICHMUSI.

Cmameuws 25. Henpedcmaeiaernue 00KyMeHmMos uau Hes18Ka CHOPOHbL

Ecmu cropoHbl He TOroBopwMch 00 MHOM, B TEX CIydasx, Korma 0e3 yKa3aHus
YBOKUTETLHON MPUYUHBI

a) WCTell He TIPEACTABISIET CBOE MCKOBOE 3asIBJICHHME B COOTBETCTBUM C
NyHKTOM 1 cratbu 23, apOuTpakHbIA Cy/I, IpeKpallaeT pa3ouparebCTBO;

b) oOTBeTUMK He TIpeACTaB/IsIeT CBOMX BO3PaXEHMII IO MCKY B
COOTBETCTBUM C MYHKTOM 1 ctarbu 23, apOMTpaXHbIA Cyd IPOAO/IKAET
pa3oMpaTe/IbCTBO, HE paccMaTpuBasli caM (PakT TAaKOro HeIpeacTaBIeHUsT KakK
MNPU3HAHWE YTBEPXKICHWI UCTLIA;

C) Jrooast CTOpOHa HE [ABIACTCA Ha CIAYIHAaHUC WIM HE IIPEACTaB/IACT
JOKYMCHTAJIIbHBIC AOOKa3aTC/IbCTBA, ap6I/ITpa}KHbII71 Cyd MOXET IIPOOdOJDKUTDH
pa36I/IpaTGIIBCTBO N BbIHCCTHU PCLICHUEC Ha OCHOBC MHMMCIOIIMXCA Y HETIO
J0Ka3aTcJIbCTB.
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Cmamus 26. Dkcnepm, HA3HAYEHHBLI APOUMPAICHBIM CYOOM

1) Ecau cTOpoHBI HE JOTOBOPUIMCH 00 MHOM, apOMTPaKHbINA Cy1I

a) MOXeT Ha3HAaYUTh OJHOTO WM HECKOJBbKMUX OKCIEPTOB s
MpEeACTaBJICHUST €My 3aKJIIO4eHUsI TI0 KOHKPETHBIM BOIIPOCaM, KOTOpbIE
OMPEALIISIIOTCS apOUTPaKHBIM CYIOM;

b) MoOXeT moTpebdoBaThb OT CTOPOHBI IPEAOCTABICHMS 3KCIIEPTY JIO00K
OTHOCSIIENCS K Aeny MHMOpMaLu, WIN TIPeIbsBIACHUS JJISI OCMOTpa JIIOOBIX
OTHOCSIIIMXCS K JIeJdy JOKYMEHTOB, TOBApOB WJM JPYroro WMMYIIECTBA, WIN
oOecrneyeHus1 JOCTyIa K HUM C LIEJIbIO TIPOBEPKMU.

2)  Ilpu OTCYyTCTBUUM JOTOBOPEHHOCTU CTOPOH 00 MHOM 3KCHEPT, €CAU 00 3TOM
MPOCUT CTOPOHA WA €CAM apOUTPaKHBIM Cyd CUMTAET 3TO HEOOXOAUMBIM,
JIOJIKE€H MOCJe TPEACTaBIEHUs] CBOETO MUChbMEHHOIO WIM YCTHOTO 3aKJTIOUEHUS
MPUHATh ydacTMe B CJHAyIIaHUM, Ha KOTOPOM CTOPOHAM IIPeIOCTaBJIsSIETCS
BO3MOXHOCTb 3aJaBaTh €My BOIIPOChI U TIPEACTaBISITh CBUIETEJICH-3KCIIEPTOB
JUUTSL a4y MTOKa3aHUi 10 CIIOPHBIM BOIIPOCaM.

Cmamos 27. Codeiicmeue cyoa 6 noayueHuu 00Kazamenbcmae

ApOUTpaxXHBIII Cyl WIM CTOpOHA C comlacus apOUTPaKHOTO Cyda MOXKET
00paTUTBCSI K KOMIICTEHTHOMY CyAy JaHHOTO ToCydapcTBa C IIPOCBOOM O
COACHCTBUM B MOJIydeHUN H0Ka3aTeabcTB. Cya MOXET BBIIIOJHUTH 3TY MPOCHOY
B IIpeleiax CBOCH KOMIIETEHLIMM M B COOTBETCTBMU CO CBOMMM IIpaBWJIaMM
TOJIy4eHHUST JOKA3aTeJIbCTB.

I''TABA VI.  BBIHECEHUWE APBUTPAXHOI'O PEIHEHUA U
IMPEKPAIIEHUE PASBUPATEJIbCTBA

Cmamos 28. Hopmobl, npumenumole K cyuecmay cnopa

1) ApOuTpaxkHBIN CyI pa3pellaeT CIIOp B COOTBETCTBUM C TAKUMHU HOPMaMU
IpaBa, KOTOpBIE CTOPOHBI M30paJii B KayecTBe IPUMEHHUMBIX K CYIIECTBY
cnopa. Eciu oTcyTcTByeT yKazaHue 00 MHOM, Jilo0Oe 0003HaUeHUe MpaBa WiIn
CUCTEMBbI MpaBa KaKoro-aubo rocydapcTBa TOJKYETCsS KaK HeIoCPeACTBEHHO
OTChLIaoIIee K MaTepuajJbHOMY IIpaBy B3TOro0 TrocydapcTBa, a He K €ro
KOJIJTU3MOHHBIM HOPMaM.

2) Ilpu oTCyTCcTBUM Kakoro-aubo YyKa3aHusl CTOPOH apOUTPaKHBIM CyI
MNPUMEHSIET TMpaBO, YCTAHOBJIEHHOE B COOTBETCTBUM C KOJJIM3MOHHBIMU
HOpPMaMH, KOTOPbI€ OH CYATAET TPUMEHNUMBIMU.

3) ApOutpaxHblii Cyl MPpUHUMAET PElIeHrEe eX aequo et bono Wi B KauyeCTBe
"Ipy>KEeCTBEHHOTO TIOCpeIHUKA" JIMIIbL B TOM Cjydae, KOIJla CTOPOHBI IIPSIMO
YIIOJTHOMOYMJIM €T0 Ha 3TO.
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4)  Bo Bcex cayyasgx apOMTpaXkHbBINA Cyl MMPUHUMAET pEelIeHUEe B COOTBETCTBUU
C YCJIOBUSIMU JOTOBOPA U C YYETOM TOPrOBBIX OObIYAEB, MIPUMEHUMBIX K JaHHOM
cHeJKe.

Cmamos 29. Bvinecenue peuieHusi Koanreeuel apoumpoe

I1pu nmpoBeneHUM apOUTPaKHOTO pa3dMpaTeabCTBA 00jiee YeM OOHUM apOUTpOM
JII000e pelieHrue apOUTPaKHOro Cyaa, €CAM CTOPOHbl HE JOTOBOPWIMCH 00
WHOM, BBIHOCUTCSI OOJIBIIIMHCTBOM BCEX WIEHOB apOuTpaxkHoro cymga. OmHako
BOIIPOCHI MPOLEAYPHl MOTYT pa3pellaTbCsl MpeceaaTe/IbCTBYIOIIMM apOuTpOM,
€CJIM OH YMOJHOMOYEH Ha 3TO CTOPOHAMM WJIM BCEMU YJ€HAMM apOUTPaKHOIO

cyna.

Cmamos 30. Muposoe coenauierue

1) Ecaum B Xxome apOWTpakHOrO pa30MpaTesibCTBa CTOPOHBI YPETYJIUPYIOT
crnop, apOuTpaxkKHBIN Cy MpeKpallaeT pa3dupaTeIbCTBO U I10 TIPOCKOe CTOPOH U
P OTCYTCTBUU BO3PAXKEHUIA C €T0 CTOPOHBI (DPUKCUPYET 3TO YpEryJInupoBaHUE B
BUJIe apOMTPaKHOTO PEIIEeHNSI Ha COTJIaCOBAHHBIX YCIOBUSIX.

2) ApOuTpaxkHO€ pelIeHMEe Ha COIJTaCOBAaHHBIX YCJIOBUSX BBIHOCUTCS B
COOTBETCTBUHU C MOJIOXKEHUIMM CTaTby 31 M COAEpKUT yKa3aHMe Ha TO, YTO OHO
SIBISIETCSI apOUTpakHBIM pelleHneM. Takoe apOMTpakHOe pelleHhe MMeeT
TaKoO# Xe CTaTyC M JIeMCTBME, KaK U J1000€ Apyroe apOMTpakHOe pelIeHue 1o
CYIIIECTBY cCIopa.

Cmamos 31. Dopma u codeprucanue apoumpaicHo20 peuieHus

1) ApOutpaxkHoe pelreHre BBIHOCUTCS B IMCbMEHHOM (hOopMe U TTOAIMMCHIBACTCS
apoutpoM M apoutpamu. Ilpu apOuTpakHOM pazOMpaTeNabCTBE, MPOBOIUMOM
0oJsice YeM OTHMM apOUTPOM, TOCTATOYHO HAIMYMS MOANUCEN OOJBIIMHCTBA BCEX
YJIEHOB apOUTPAXKHOTO Cy/a MPU YCJIOBUM YKa3aHUSI MPUYMHBI OTCYTCTBUS JIO00M
MOIMKCH.

2) B apOuTpaxHOM pelIeHUWHd YKa3bIBAalOTCSI MOTHBBI, Ha KOTOPBIX OHO
OCHOBAHO, 3a UCKJIIOYEHUEM CJIy4yaeB, KOTIa CTOPOHBI JOTOBOPUJIMCH O TOM, UTO
MOTHBBI HE IOJDKHBI TIPUBOIUTHCS, WM KOIJIa apOUTPaKHOE PEIleHUE SIBIISIETCS
pelIeHNEM Ha COIJTACOBAHHBIX YCIIOBUSIX B COOTBETCTBUU CO cTaTheit 30).

3) B apOuTpakHOM pellleHNM YKa3bIBAaIOTCS €ro JaTra MU MeCTO apOuTpaka, Kak
OHO OIIPEACIEHO B COOTBETCTBUM C IIyHKTOM 1 ctaTbu 20. ApOUTpakHOE
pelIeHUEe CUYMTACTCS BBIHECEHHBIM B 3TOM MECTE.

4) ITocnie BbIHECEHMS ap6HTpa)KHOFO PCLICHUA Kaxnou CTOPOHE BpPYYacCTCA

€ro KoIiud, 1mnmoarmcaHHada ap61/ITpaMI/I B COOTBETCTBUU C ITYHKTOM 1 HaCTOSIIEN
CTaTbu.
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Cmamus 32. Ilpekpawenue pazbupamenvcmea

1) ApOutpaxHoe  pa30MpaTeJbCTBO  IpeKpallaeTrcss  C BBIHECEHUEM
OKOHYATEJIbHOTO apOMTPaKHOTO PEIISHUS WJIM TMOCTAaHOBJIECHUSI apOUTPaKHOTO
CyJla B COOTBETCTBUU C MYHKTOM 2 HACTOSIIIEH CTaThH.

2) ApOuTpaxHblii Cyd  BBIHOCUT IIOCTAaHOBJIEHHWE O  IIpeKpallleHuu
apOUTpa>kHOIo pa3dMpaTebCTBa, KOrma:

a) WCTell OT3bIBaeT CBOM MCK, €CIM TOJbKO OTBETYMK HE BbIIABUHET
BO3paXXEHUI MPOTUB IpeKpallleHUsI pa3dupaTebCcTBa U apOMTPaKHbBIA Cyd He
MpU3HAET 3aKOHHBIM MHTEPEC OTBETYMKA B OKOHYATEJbHOM YpPETyJIMpPOBaHUU
CIopa;

b) CTOpPOHBI JOTOBApPMBAIOTCS O TIPEKpalllcHUN pa30onpaTeIbCTBa;

¢) apOUTpaxXHbIi Cyl HaxXOOWUT, UYTO IPOJOKEHME pa3doupaTebcTBa
CTaJIO MO KaKOM-1100 MHOM MPUUMHE HEHY>KHBIM WJIM HEBO3MOXKHBIM.

3) [eiicTBMe MaHmaTta apOUTPaXHOTO Cyda MpeKpallaeTcss OAHOBPEMEHHO C
MpeKpalleHueM apOUTPaXKHOTO pa3doupaTeabCcTBA C  YYETOM  ITOJOXEHUIA
cratbu 33 u nyHKTa 4 ctathu 34.

Cmamos 33.  Hcnpaeaenue u moakosanue apoumpanicHoeo peuleHus;
donoanumenvHoe apoumpajicHoe peuleHue

1) B TedyeHue TpuALATU AHEH MO MOJAYYEHUU apOUTPaKHOIO pelIeHUs, eClIU
CTOPOHAMMU HE COTIJIacOBaH MHOM CPOK,

a) Jmw0basgs U3 CTOPOH, YBEAOMUB OO0 3TOM JPYIyI0 CTOPOHY, MOXKET
MPOCUTh apOUTPaXKHBI Cyd MCIPaBUTh B apOUTPAKHOM pEIICHUU JIIOOYIO
OLIMOKY B TOACYEeTax, JIOOYI OIMUCKY WM OIleyaTKy JUOO HHbIE OIIMOKU
AHAJIOTMYHOTO XapakTepa;

b) TpM HaJIMYMU COOTBETCTBYIOILIEH JTOTOBOPEHHOCTH MEXAY CTOPOHAMU
m00asi M3 CTOPOH, YBEIOMMB OO0 3TOM IPYIYIO CTOPOHY, MOXET IIPOCHUTh
apOMTpaXHBI CyI JaTh TOJKOBAaHME KAaKOTO-JIMOO KOHKPETHOTO ITyHKTa WU
YacTH apOMTPaKHOTO PEIICHMSI.

ApOUTpaxkKHBIN Cyll, €CIU OH COYTET 3Ty IMPOCHOYy OMpaBIAHHOM, MOJKEH B
TEYeHWE TPpUALATH JHEHA TI0 €€ TOJYYEHMM BHECTM COOTBETCTBYIOIIME
WCOpPAaBJIEHUS WIM JaTh TOJKOBaHME. Takoe TOJKOBAHUE CTAHOBUTCS COCTaBHOM
YacThIO apOUTPAXKHOIO PEIICHMS.

2) ApOuTpaxHblii Cyd B TeUeHMUE TPHUALATU AHEH C AaTbl apOUTPaKHOIO
PELIEHUS MOXET IO CBOEH MHUIIMATUBE UCIIPABUTD JIOObIE OIIMOKY, YKa3aHHbIE
B MOJAMYHKTE @) MyHKTa 1 HACTOSILEH CTaThu.

3) Ecau cTopoHBI HE JOTOBOPUJIKUCH 00 MHOM, JIl00asi U3 CTOPOH, YBEAOMUB
00 3TOM APYIYIO CTOPOHY, MOXET B T€UeHUE TPMALATU AHEH MO IMOJyYeHUU
apOUTPaKHOTO pellIeHUs] MPOCUTh apOUTPAXKHBIN Cyd BHIHECTU JOMOJIHUTEIbHOE
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pellleHre B OTHOIICHWM TpeOOBaHMI, KOTOpBIe OBUIM 3asiBJICHBI B XOJE
apOMTpaXKHOTO pa30UpaTeIbCTBa, OJMHAKO He ObUIM OTpakeHbl B apOMTPaKHOM
pelreHn. ApOUTpPaXKHBIA Cyl, €CIM OH COUYTeT 3Ty MPOChOYy ONpaBIaHHOIA,
JIIOJDKEH B TeYEHME IIECTUACCATH THEW BEIHECTH JTOIOJTHUTEILHOE peIlicHIE.

4)  ApOuTpaxHbIi Cyd B cllydae HEOOXOAMMOCTHM MOXET IPOIJIMTh CPOK, B
TEYEHWE KOTOPOro OH JOJDKEH WCIIPaBUTh OINMOKM, IaTh TOJKOBAaHWE WU
BBIHECTU JIOIOJHUTEIILHOE PEIIEHWE B COOTBETCTBUM C MYHKTOM 1 WM
MYHKTOM 3 HACTOSIEH CTaThU.

5) IlomoxeHust cratbu 31 TPUMEHSIIOTCS B OTHOIICHWM WCIIPaBJICHUS WU
TOJIKOBAaHMSI apOUTPAKHOTO pEIIEHMWS WIM B OTHOIIEHWU JIOIOJHUTEIbHOIO
pelIeHUS.

IJTABA VII. OBXAJIOBAHHUE APBUTPAXKHOI'O PEIHEHUA

Cmamos 34. Xodamaiicmeo 06 ommeHe KaK UCKAIOUUMENbHOE CPedCmB0
0021can06anust apoUMpasCH020 peuleHust

1) OG6xanoBaHue B Cyde apOMTPaXKHOTO PEIICHUS MOXET ObITh IPOU3BEACHO
TOJIBKO ITyTeM IOoJayy XoJaTaiicTBa 00 OTMEHE B COOTBETCTBUM C MYyHKTaMu 2 U
3 HaACTOSIIEH CTaThU.

2) ApOutpaxkHO€ pelIeHWE MOXET OBbITh OTMEHEHO CYyIOM, YKa3aHHBIM B
cTaTbe 6, JIWIIb B cIydae, eClIn

a) CTOpOHa, 3adBJISIIOIIASI TO XOJATalCTBO, MPEACTAaBUT J0Ka3aTeabCTBa
TOTO, 4TO:

i) omHa M3 CTOPOH B apOUTPaXHOM COIJIAIICHWX, YKa3aHHOM B
cTratbe 7, OblIa B KaKOM-JIMOO Mepe HEAECeCIIOCOOHA; WIM 3TO
corallieHue HEASUCTBUTENBHO I10 3aKOHOAATEILCTBY, KOTOPOMY
CTOPOHBI TIOJYMHWJIMA OBTO COIJAIlleHWEe, a B OTCYTCTBUE
0003HaUYEHMSI TAKOIO 3aKOHOMATEJIbCTBA - MO 3aKOHOJATEIbCTBY
JTAHHOTO TOCYIapCTBa; WU

il) 3asgBIOIIAs XOMATAaMCTBO CTOPOHA He ObLIa JOJKHBIM 00pa3om
yBeIOMJIEHA O Ha3HAYeHUM apbutpa WM 00 apOUTpaKHOM
pasOoupaTeIbCTBE WIM 110 JAPYIMM IpUYMHAM  He  Morja
MPeICTaBUTb CBOM apryMEHTbI; WIN

iii) apOuTpaxxHoe pelieHue BBIHECEHO o cropy, HE
NPEeAYCMOTPEHHOMY ISl pa3pelleHus B apOuTpaxe WA He
MOAIMANAOIIEMy MO YCJIOBUSI OOpallleHus B apOWTpax, WIN
COIEPXUT TIOCTAHOBJIEHMS IO BOIIPOCaM, BBIXOISIIMM 3a
npeneasl cepbl MPUMEHEHUS apOUTPaKHOIO COIJIAIEHUS, TTPU
YCJIOBUM, YTO €CJIM TIOCTAHOBJICHMS IO BOMPOCAaM, MOIJIEXKAIIUM
PacCMOTPEHUIO B apOWUTpaxke, MOTYT OBITh OTIEJIEHBbI OT TeX,
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KOTOpbIe He TMOomIeXaT apOMTpaxy, TO MOXET ObITh OTMEHEeHa
TOJILKO Ta YacTb apOMTPaKHOTO PpELIEHMS, KOTOpas CONECPXKUT
ITOCTAHOBJICHYSI 110 BOITPOCaM, He TMOIJIEKAIlMM PaCCMOTPEHUIO B
apouTpaxe; Wi

iv) cocraB apOMTpaKHOrO Cyda WIM apOUTpaxkHasi Mpoliedaypa He
COOTBETCTBOBAJIM COMIAIIIGHUIO CTOPOH, €CJIM TOJBKO TaKoe
COIVIallieHWe He TPOTMBOPEUUT JIIOOOMY MOJIOKEHUIO HACTOSIILIETO
3aKoHa, OT KOTOPOIro CTOPOHBI HE MOIYT OTCTYyIaTh, WIW, B
OTCYTCTBME TAaKOIO  CONJIALIEHWs, HE  COOTBETCTBOBAIN
HacTosiieMy 3aKOHY; WIU

b) cyn onpenesur, 4yTo:
1) mpeaMeT cropa He MOMJIEKUT apOUTPaKHOMY pa30oMpaTesbCTBY
I10 3aKOHOJATE/IBCTBY JAHHOTO TOCYIAapCTBa; WIN

i) apOUTpakHOe pelleHNEe IPOTUBOPEUUT ITyOJIMYHOMY TTOPSIAKY

JAHHOTO TOCYIapCTBa.

3) XomaTaiiCTBO 00 OTMEHE He MOXET ObITb 3asIBJI€HO I10 MCTEYEHUU TpeX
MeCSILIEB C JIaThl, KOIJAa CTOpOHA, 3asB/SIONIAs 3TO XOAATAiCTBO, MOMyYMsIa
apOUTpakHOe pellieHWe, a B Cjydae, ecauM Obula MogaHa Mpockda B
COOTBETCTBMU CO CTarbeil 33, - ¢ JaThl BbIHECEHMSI apOMTPaKHBIM CYJIOM
pelLLeHusI IO 3TOM Mpockoe.

4) B ciyyae mocTyruieHus IpoCkObl 00 OTMEHE apOUTPaKHOTO PEIEHUs CyI
MOXET B HaIISXKAIlleM CIydae 1 T0 MpochOe OHOI U3 CTOPOH MPUOCTAHOBUTD
MPOU3BOJICTBO IO BOIIPOCY 00 OTMEHE Ha YCTAHOBJIEHHBIM MM CpOK, C TeM
YTOObI  MPEAOCTaBUTh apOMTPaKHOMY CyIy BO3MOXHOCTb BO30OHOBUTh
apOUTpaKHOE Pa30MpaTeIbCTBO WIM MPEAIIPUHSTD UHBIE JEHCTBUSI, KOTOPbIE, TI0
MHEHMIO apOUTPaXKHOIO Cy/a, YCTPaHSIT OCHOBAHMSI JIJIs OTMEHBI apOUTPasKHOTO
pelLLeHUSI.

ITABA VIII. TMPU3HAHUE U ITPUBEJEHUE B UCITOJIHEHUE
APBUTPAXXHbBIX PELIEHUH

Cmamus 35. [Ipusnanue u npusederue 6 UCNOAHEHUE

1) ApOutpaxkHoe pelleHue, He3aBUCMMO OT TOTO, B KaKOI CTpaHEe OHO ObLIO
BBIHECEHO, TpHU3HAETCs 00sI3aTe/IbHBIM M TIpU 1ofade B KOMIICTEHTHBIN Cy/I
MUCbMEHHOIO XOJaTaliCTBa MPUBOAUTCS B WCITOJTHEHHWE C YYETOM ITOJIOXKEHUIA
HACTOSIIIIEN CTaTb U CTaThy 36.

2) CropoHa, OCHOBBIBAIOIIASICS HAa  ApOMTPaAXHOM  pELleHUU WU
XOIATACTBYIOIAs O TMPUBEACHUM €ro B KCIIOJIHEHMWE, NOJDKHA TPEeICTaBUTh
JIOJDKHBIM  00pa3oM  YIOCTOBEPEHHBIN TMOMIMHHBIA 3K3eMIUIIp apOUTPaKHOIO
pelLeHMsT WIM ero IO/DKHBIM 00pa30M 3aBEPEHHYIO KOIUIO, a TAaKKe TTOTMHHBIN
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BK3EMIUISIP apOMTPaKHOTO COIVIALLIEHMsI, YKAa3aHHOIO B CTaThe 7, WIM €ro
JIOJLDKHBIM 00pa3oM 3aBepeHHylo Komuioo. Ecim apOurpakHoe pelleHue Win
comalleHue M3I0XKeHbl He Ha O(UIMATLHOM SI3bIKe JAHHOIO ToCydapcTBa,
CTOpPOHA JOJDKHA MPEICTaBUTh JODKHBIM 00pa3oM 3aBEPEHHbIN TIEpeBOMd, ITHX
JIOKYMEHTOB Ha TaKOM SI3bIK™***,

Cmamos 36. OcHogaHus 015 0MKA3a 8 NPUHAHUU UAU

npuee()eﬂuu 6 UCnoJIHeHue

1) B npusHaHuM WM NPUBEACHWM B MCIOJHEHUE apOMTPaKHOIO pelIeHMS],
HE3aBUMCMMO OT TOIO, B KaKOW CTpaHe OHO ObLIO BBIHECEHO, MOXKET OBITb
OTKa3aHO JIUIIIb:

a) TIO TIPOCKOE CTOPOHBI, MPOTUB KOTOPOM OHO ITPUMEHSIETCS, €CIIM 3Ta
CTOpOHA TIPEACTABUT KOMIIETEHTHOMY Cyldy, B KOTOPOM MCHpallIBaeTCs
MpU3HAHVE WM TIPUBEICHNE B UCIIOIHEHNE, JOKA3aTEIBCTBO TOTO, UTO:

i)

v)

OHA M3 CTOPOH AapOUTPAKHOIO COIVIALLIEHMSI, YKa3aHHOIO B
cTaThe 7, OblIa B KaKOM-IMOO Mepe HeaeecrocoOHa WM 3TO
coIVIallieHWe HENEHCTBUTENILHO T10 3aKOHOIATEILCTBY, KOTOPOMY
CTOPOHbI TOMYMHWIM 3TO COIJIAllEHWE, a B OTCYTCTBUE
0003HaUeHMsI TAaKOrO 3aKOHOJATEIbCTBA- IO 3aKOHOMATEJILCTBY
CTpaHbI, [Jie peleHue ObLIO BEIHECEHO; WU

CTOpPOHA, TIPOTMB KOTOPOW IIPUMEHSIETCSl pelleHMe, He Obuia
JIOJDKHBIM 00pa3oM yBeJOMJIEHA O Ha3HAYeHUW apOouTpa Wik 00
apOUTPaKHOM pa3doMpaTeIbcTBE WIM IO APYIMM MNpUYMHAM He
MoIJIa TIPeACTaBUTh CBOM apryMEHTbI; WIN

apOMTpaXHOEe  pellleHWe  BbIHECEHO IO  CIopy,  He
TIPEeAYCMOTPEHHOMY [UIS pa3pellieHHs B apOuTpake WIM He
TOITIaAIoIIEMy IO YCJIOBUS OOpallleHUss B apOMTpax, WIN
CONIEPXKUT TIOCTAHOBJICHMSI TI0 BOIIPOCAM, BBIXOOAIIMM 34
npenenbl cepbl MPUMEHEHUsST apOUTPaKHOTO COIVIAIICHUS, TIpU
YCJIOBUM, YTO €CJIM TTOCTAHOBJICHUSI TI0 BOIIPOCAM, TTOICKAIIM
pacCMOTPEHNIO B apOWUTpake, MOTYT OBITb OTIEJCHBI OT TeX,
KOTOpble He TOmIeKAT apOMTpaxky, TO Ta 4acTb apOMTPasKHOTO
pellieHrs], B KOTOPOi1 coaepKaTcsl TTIOCTAHOBJICHMS 110 BOITPOCaM,
MOIEKAIIM ~ PACCMOTPEHUIO B apOMTpake, MOXET ObITh
TIpY3HAHA Y TIPUBEICHA B MCTTOJTHEHWE, VTN

COCTaB apOMTPaKHOTO Cyda WIM apOWTpaxkHas IIpoleaypa He
COOTBETCTBOBAIM COIVIALLICHWIO CTOPOH WM, B OTCYTCTBUE
TaKOBOTO, HE COOTBETCTBOBAJIM 3aKOHONATEIILCTBY TOM CTpaHBbI,
I7ie TIPOBOAMJICS apOUTpaK; WIn

***¥YCnoBUSI, W3JIOKEHHBIE B HACTOMIIEM IyHKTe, HaIlpaBJIeHbl Ha YCTaHOBJICHWE
MaKCHUMAJTbHBIX CTaHaapToB. IlosToMy, eciyM Kakoe-TMOO TOCydapcTBO PEIINUT COXPAHWUTh MeHee
00peMeHUTETbHbIE YCIOBUSI, 3TO He OyleT NMPOTUBOPEUUTh e TapMOHM3ALMM, TIpecieayeMoi
MpY pa3paboTKe TUTIOBOTO 3aKOHA.

16



V)  apOUTpaXHOE PElLICHUE €lIe HE CTaJo 00sS3aTeJbHBIM IS CTOPOH
WIKM ObLIO OTMEHEHO WM IIPUOCTAHOBJIEHO €ro MCHOJHEHUE
CyIOM CTpaHbl, B KOTOpPOM WIM B COOTBETCTBUM C
3aKOHOJIaTE€JIbCTBOM KOTOPOI OHO OBLJIO BBIHECEHO; WU

b) ecnu cyn HaiAeT, 4To:

1) mpeaMeT crhopa He MNOMIEXKUT apOUTpakHOMY pa3OMpaTebCTBY
110 3aKOHOAATEIbCTBY JAHHOTO TOCYAapCTBa; WIU

i) Mpu3HaHWE U TPUBEICHUE B MCIOJHEHHWE 3TOr0 apOUTPaKHOIO
pellieHusT  TPOTUBOPEUYMT IyOJMYHOMY TIOPSIAKY HJAHHOTIO
rocyaapcrna.

2) Ecau B cyne, ykazaHHOM B MOANYHKTE @) V) myHKTa 1 HacTosleil cTaThu,
3asBJICHO XOJAaTaliCTBO 00 OTMEHE WIM MPUOCTAHOBICHUU WCIOJIHEHUS
apOUTPaKHOTO pelIeHUs, Cyd, B KOTOPOM MCHOpallMBaeTCsl IIpU3HAHWE WU
NpUBEACHNE B WCIIOJHEHME, MOXET, €CAM COYTET HaljIeXalluM, OTJOXMUTb
BbIHECEHUE CBOETO PEIIECHMS M MOXET TakXkKe I10 XOJaTalCTBY TOM CTOPOHBI,
KOTOpasi MPOCUT O MPU3HAHUN WM MPUBEACHUU B MCIOJHEHUE apOMTPaKHOIO
peleHusi, 00s13aTh APYryl0 CTOPOHY MPEACTaBUTh Hajjiexkalllee o0ecrieueHue.

17



IHoscaurenbHan 3amucka Cekperapuata IOHCUTPAJIL
K TumnoBoMy 3aKOHY 0 MEXKIYHAPOIHOM TOPrOBOM apOMUTpaKe™

1. Tumosoii 3akoH IOHCUTPAJI o MexmyHapogZHOM TOProBOM apOuTpaxe ObLI
npuHaT Komwmccuein Opranuzauuu O0beauHeHHBIX Haiuii mo mpaBy MeXIyHapOTHOMU
toproemu  (FOHCHUTPAJI) 21 wions 1985 roga Tipu  3aKpbITUM  BOCEMHAALIATOMN
exerogHoi ceccun Kommccun. I'enepanbHas Accambiest B cBoeit pesomonuu 40/72 ot
11 mexabpst 1985 roma pekoMeHAOBajla "BCeM TOCyJapcTBaM JODKHBIM — 00pa3oM
MPUHSATH BO BHUMaHUe TUMOBOI 3aKOH O MEXIyHAapOIHOM TOPTOBOM apOUTpaxe, UMesl B
BUAY JKeJlaTeJIbHOCTb €AMHOOOpa3usl 3akKoHa 00 apOUTpaXHBIX IIpoleaypax U
KOHKPETHbIE MOTPEOHOCTU MPAKTUKU MEXIYHAPOIHOIO TOProBOro apouTpaxka”.

2. TumnoBoil 3aKOH 4BJISIETCSI HAUEXKHOM UM MHOIOOOEINAIolIEl OCHOBOUM IS
JKeJlaTeJIbHOU T apMOHUM3allMM M COBEPIICHCTBOBAHUA HAIIMOHAJIbHBIX 3aKOHOB. OH
0XBaThIBaeT BCE 3Tallbl apOUTPaKHOIO MpoLecca, HAUMHasI ¢ apOMTPaXKHOIO COIJIalleHUs
1 KOH4Yad NpMU3HaHMUEM U IIPUBCACHUEM B UCITOJIHCHUEC ap6l/ITpa)KHOF O pCUICHMSA, a TAaKXKE
OoTpaxacT FJlO6aJ1beII71 KOHCCHCYC B OTHOLUICHMU IPUHIUIIOB M OCHOBHBLIX aCIICKTOB
MPaKTUKU MEXIyHapogHoro apoutpaxka. OH IpueMseM IJIs1 TOCyJapCcTB BCeX PETMOHOB
n 114 pas/jIMYHbIX ITPABOBLIX 1 SKOHOMUHWYECKUX CUCTEM MHPA.

3. B kayecTBe cpencTBa rapMOHM3AllMM U COBEPIIEHCTBOBAaHUS ObLIa BhIOpaHa hopMa
TUIOBOTO 3aKOHAa, TOCKOJbKY OHa JaeT TrocylapcTBaM OMpeneeHHYI0 CBOOOMy Ipu
MOATOTOBKE HOBBIX 3aKOHOB 00 apoutTpaxe. IlpeacraBisieTcsl 1ieaecooOpa3sHbIM Kak
MOXHO OJlike MpUIEpPXUBaTbcsd TUIIOBOrO 3aKOHa, 4YTO HaWIydllIMM  00pazoM
CIIOCOOCTBOBAJIO OBl KeJaTeJIbHOM TrapMOHM3allMM M HauOoJjiee IIOJHO OTBevyajo Obl
WHTEpecaM TeX, KTO TMpuberaeT K yciayraM MeXIyHapOIHOTo apOWTpaxa, TO ecCTb
TJTAaBHBIM o6pa30M MHTEPECAM MHOCTPAHHBIX CTOPOH U UX IOPHUCTOB.

A. Tlpeanochuiku 15 pa3padorku TumoBoro 3akona

4. llenp TunoBoro 3akoHa 3aKjKOYaeTCsl B pEIIEHUWM Mpo0JieM, CBI3aHHBIX C
HBIHEIIIHUM COCTOSTHMEM HallMOHAJIbHBIX 3aKOHOB 00 apOutpaxe. I[loTpeOHOCTL B
COBCPLICHCTBOBAHMMN M TapMOHM3allMM OCHOBaHa Ha BLIBOJAX O TOM, YTO BHYTPCHHME
3aKOHBI 3aYacTyl0 HEINpUEeMJIeMbl U PAaCCMOTPEHUS MEXIyHApOMHBIX NeJ1 U MeEXIy
HUMU CYLICCTBYIOT 3HAUYUTEJ/IbHBIC PACXOXKICHNA.

1. Hecoeepuencmeo 6HympeHHUX 3AKOHO8

5. T'nobanbHBI 0030p HAIMOHAIBHBIX 3aKOHOB 00 apOUTpake BBISIBUI 3HAYUTEbHbIC
pPacXoXIeHWsT He TOJIbKO B OTHOIIEHWM OTICAbHBIX TMOJOXEHUI W pelieHUil, HO U C

* Hacrosmaa 3armcka nomrotopneHa CekperapyatoM  Komwiccmu — OpraHuzaimu
O0bemuHeHHbIX Haimii 1o mpaBy mexxmyHapomHoit Toprormi (FOHCUTPAJI) Ttonmbko st
vH(poOpMAlLIMM; OHA He SBIIeIcs O(QUIMATEHBIM KOMMEHTapueM K TUIIoOBOMY 3aKOHY.
KommeHTapuii, moarotorieHHbI CekperapyatoM K TpeKHEeMy IpoeKTy TUIIOBOIO 3aKOHa,
npencrasieH B jokyMeHte A/CN.9/264, xoropeiii npuomutcsi B Exkeromxvke FOHCUTPAJL,
ToM XVI, 1985 r1om (uzmanme Opranmzamyu OOwemvHeHHbIX Haiwmid, B mnpomaxke mom
HoMmepoM R.87.V4).
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TOYKHM 3pECHUA UX PAa3BUTUA U COBCPIICHCTBOBAHNA. HCKOTOprC 3aKOHbI MOXKHO CUHUTATh
yCTapeBIIMMM, ITOCKOJIBKY IIOPOM OHM pa3paboTaHbl elle B AEBSATHAALIATOM BEKEe U
3a4acTyl0 IIPMPABHUBAIOT apOMTPaXKHYIO MpoLeAypy K cymeOHoMmy Ipoueccy. dpyrue
3aKOHbI, MOXXHO CKa3aTb, SABJIAIOTCA HCIIOJIHBIMU, ITOCKOJbBKY OHM HE OXBaTbIBAlOT BCE
HCO6XO,£[I/IMI:>IC ACIICKThI. Z[EDKC OOJIBILIMHCTBO U3 TEX 3aKOHOB, KOTOPLIE MPEACTaBIAIOTCA
COBPEMEHHBIMU M BCEOOBEMITIONIMMMU, OBbLIM pa3paboTaHbl TJIaBHBIM O0pa3oM, €Clv He
WCKJTIOUUTENIBHO, JUISI BHYTPEHHEro apOuTpaxka. XOTS TaKOil IOAXON BIOJHE TOHSITEH,
TMIOCKOJIbKY JaXe CErOHS OCHOBHAs Macca JIEJ, PEeryJMpyeMbIX OOIIUM apOUTpakKHBIM
3aKOHOM, HOCHUT YHKCTO BHYTPEHHUI XapakTep, HEXEJATeIbHbIM PE3YJbTaTOM 3TOrO
ABJISIETCA TOT (1)aKT, 4YTO K MECXKIAYHaApOJIHbLIM J€jlaM TMNPUMCHAIOTCA TpaaullMOHHBLIC
MECTHBbIE KOHUEMIIMM U TIOTPEOHOCTM COBPEMEHHOW TMpaKTUKW 3a4acTylo He
YIOBJIETBOPSIIOTCSI.

6. OxwumaHusi CTOPOH, BBIPaKEHHbIE B BHIOPAHHOM CBOJIE apOMTPaKHBIX TIPAaBUJI WK B
"pa3zoBoM” apOUTPaKHOM COIVIAIIEHNWH, MOTYT HE OIpaBAAThCsI, OCOOCHHO IPY HATMYNU
MMIIEPATUBHOIO IIOJIOKEHUA B IIPUMCHHUMOM 3aKOHOAATCIbCTBE. HGO)KI/I,Z[aHHble n
HEXEIAaTCJIbHBIC OrpaHNM4YC€HUsA, KOTOPLIE MOXHO HaTu B HallMOHaJ/JIbHBIX 3aKOHaXx,
KacaroTcsi, HarpuMmep, CIIOCOOHOCTM CTOPOH TepeaaBaTh Oymylive Cropbl B apOMTpax,
HMX BO3MOXHOCTM CBOOOIZHO BBLIOMpaTh apOUTpa WIM WX 3aMHTEPECOBAHHOCTU B TOM,
YTOOBI ~ apOMTpaKHOEe  pa3doMpaTes]bCTBO  IPOBOAWIOCH B COOTBETCTBUU  C
COMJIACOBAaHHBIMU TIpAaBWJIaMU  TIPOLIEAYPHl 0€3 M3JIMIIHEr0 BMeIIaTeJbCTBA Cy/a.
HeI[OBOJ'IbCTBO MOIyT TakKXK€ BbI3bIBATH AHUCIIOZUTUBHLIC ITOJIOXKEHUSA, KOTOPbLIEC MOIYT
yCTaHaBJIMBATb HEXEJIaTCIIbHBIC Tp€60BaHI/I${ K CTOpOHaM, KOTOPbIC I10
HEOCMOTPUTE/IBHOCTH He MpeayCMOTped HMHOro. Jlake OTCYTCTBME IUCHO3UTHBHBIX
TMOJIOXKEHU MOXET BbI3BATb TPYOAHOCTH, IIOCKOJIbKY HE 6y,£[€T OTBE€Ta Ha MHOTUC
MpOLEAYPHbIE BOMNPOCHI, CBSI3aHHBIE C apOUMTpaXeM M He BCerga peryJupyeMble
apOUTPaKHbIM COLJIAIICHUEM.

2.  Pacxoscoenus mexncoy HauuoOHAAbHBIMU 3AKOHAMU

7. Tlpobaembl U HexeJlaTeJbHbIE MOCISCTBYSI, BbI3BAHHbIE JIMOO UMIIEPATUBHBIMU WU
JMUCHO3UTUBHBIMUA TOJOXEHUSIMUA, JIMOO OTCYTCTBMEM COOTBETCTBYIOLIUX TOJOXEHUH,
YCYTYOJIIIOTCSl B CBSI3U C T€M, YTO HallMOHAJIbHbIE 3aKOHbI 00 apOMTpakHOW Tpolieaype
3HAYUTEJIBHO OTIMYAIOTCA [JPYr OT JOpyra. OTW pa3Inyusd 3a4acTylo ABJSAIOTCA
WCTOYHMKOM ITpo0JIeM B MEXIYHApOTHOM apOMTpaxke, KOrna, Mo KpaliHeil Mepe, ogHa 13
CTOPOH, a 3a4acTyl0 M 00€ CTOPOHBI CTAJKMBAIOTCS C MHOCTPAHHBIMU M HE3HAKOMBIMU
MOJOXEHUSIMU M TipolieaypamMu. Jlis 3TUX CTOPOH MOXET OKa3aThCsl JOpOro,
Helesiecoo0pa3HO WIM HEBO3MOXHO TOJyYUTh TMOJHYI0 M TOUYHYIO HMHMOpMaLKIO O
3aKOHE, PEeryJupyloleM apouTpax.

8. HeomnpeneneHHOCTp B OTHOIIEHWM MECTHBIX 3aKOHOB M COMYTCTBYyIOIIAsl ei
OTACHOCTb YIIEMJICHUSI MHTEPECOB CTOPOH MOTYT HEOJarornpusiTHO OTPa3UThCS He
TOJIbKO Ha TIPOBEIEHWU apOMTPaKHOW MpOILEIypbl, HO M Ha BBIOOpEe MecTa apOuTpaxka.
[To 3TMM TIpUYMHAM CTOpPOHA BITOJIHE MOXET KOJIe0aThCsl WIM OTKA3aThCs IaTh COTJIacue
Ha MECTO, KOTOpPOe B MTPOTUBHOM CiIydyae IO MPUYMHAM MPAKTUYECKOTo XapakTepa ObLIo
Obl BMOJIHE TPUEMIIEMO JUIsi PACCMOTPEHUs JaHHOro Jena. Takum oOpa3oM, eciu Obl
rocymapctBa TPUHSUIM TUITOBOM 3aKOH, KOTOPBIM MOXET ObITh IIMPOKO TIPU3HAaH,
OTBEYaeT KOHKPETHBIM IMOTPEOHOCTSIM MEXIyHAapOTHOTO TOPTOBOTO apOWTpaxa |
yCTaHABJIMBAET MEXIYHAPOIHBIN CTAHIAPT C PEIICHUSIMU, TIPUEMJIEMBIMU JIJISI CTOPOH U3
Pa3IMYHBIX TOCYIAPCTB M TIPABOBBIX CUCTEM, BBHIOOp MECT apOuTpaka paciimpuics Obl, a
apOuTpaKHOE Pa3doMpPaTebCTBO ObLIO OBl CBSI3aHO C MEHBIIMMU TPYTHOCTSIMU.
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B. Xapaktepnbie 4epTbl THNIOBOro 3aKoHa

1. Ocobbtii npouedypubtii pexcum 04 MeHcOYHAPOOHO20
mopezoeozo apoumpaica

9. an/IHL[I/Il'[I)I N OTACJIbHBLIC PECIICHHWA, TIPUHATLIC B Tunosom 3aKOHE, HALCJICHbI Ha
COKpalllecHUEe WIM YCTpaHeHHe IepeuyMrCICHHBIX BBIIIE MpoOJeM U TpymHocTeil. B cBere
HECOBECPLUICHCTBA HAIMOHAJIbHBIX 3aKOHOB U1 pacxomeﬁnﬁ MEXAYy HUMU TunoBoi 3aKoH
TpeaycMaTprBaeT OCOObI MPaBOBOM PEeKUM B OTHOILIEHUM MEXIYHapOIHOIO TOPTrOBOTO
apouTpaxa, He 3aTparuBasl KaKUX-JIMOO JEHCTBYIOIIUX JIOTOBOPOB, 3aKIIOYEHHbIX
roCyJapCcTBOM, IPUHUMAIOIMIUM TUIOBOK 3aKOH. XOTsS eAuMHooOpa3ue HeoOXOomuMOo
JIMIIb B OTHOILICHUUN MCXKIYHApOAHbIX  OE€JI, l'[OTp€6HOCTI) B OOHOBJIEHUU n
COBEPIICHCTBOBAaHUM 3aKOHOB 00 apOMTpaxke, BO3MOXKHO, OIIYILAETCS B TOM WM MHOM
rocynapCrB€ B OTHOLUCHMM BHYTPMHALIMOHAJBHBIX ACIT WU MOXCT OBITH YOOBJIETBOPEHA
IyTEM TIPUHSITHS COBPEMEHHOIO 3aKOHOIATEILCTBA, OCHOBAHHOIO Ha THUIIOBOM 3aKOHE,
JIJI1 00eUX KaTeropuii Ae.

a) MamepuanvHo-npasoeas u meppumopuanbHas cghepa npumMeHeHust

10. TumoBoit 3aKOH  oImpeneiser apOMTpak KaK  MEXIyHapOOHBIM,  eCiIu
"KOMMEpUECKHe TPEaNpUsITUSl CTOPOH apOUTPaKHOTO COIJIAllleHWs] B MOMEHT €ro
3aKJTIOUEHUST HAXOMATCSl B pa3IMUHbIX rocymapctBax' (myHKT 3 cratbu 1). Tlom atoT
KpUTepuiA  ToAragaeT OOJBIIMHCTBO  CJIyyaeB, KOTOpble OOBIYHO  CUWTAlOTCS
MeXITyHaponHbIMU. KpoMme Toro, apOuTpax SIBISIETCSI MEXIYHapOAHBIM, €CIM MECTO
apOuTpaxka, MeCTO HCIIOJIHEHUSI J0roBOpa WM MECTO, C KOTOpbIM HauOoJjiee TECHO
CBs3aH TIpeIMET Cropa, HaXOoAdTcs 3a MpeaejaMu TrocyaapcTBa, B KOTOPOM CTOPOHBI
VIMEIOT CBOM KOMMEPUYECKUE TPEANPUITUS, UM €CIM CTOPOHBI MPSMO TOTOBOPUJIMCH O
TOM, YTO TIpeaAMeT apOMTPaKHOTO COIJallleHusI CBsI3aH 0oJiee YeM ¢ OHOI CTpaHOoiA.

11. Yrto kacaercs TepMHMHa "TOProBBIN", TO 31€Ch HEJb3s JAaTh SICHOTO M YETKOIO
onpeneneHus. B cratbe 1 ecTh CHOCKa, B KOTOPOI TOBOPUTCS, YTO 3TOT TEPMUH CJIEIyeT
"TOJIKOBaTh IIMPOKO, C T€M YTOOBI OH OXBAThIBaJl BOIIPOCHI, BBHITEKAMOIIME U3 BCEX
OTHOIIICHUII TOPrOBOTO XapakKTepa, KaK JOTOBOPHBIX, TaK U HE JOTOBOPHBIX'. 3aTeM B
CHOCKE TIPUBOIWTCS TIPUMEPHBIN TepedeHb OTHOIIEHMiII, KOTOpbIE CIIeAyeT CUWTaTh
TOPTOBBIMU, YTO MOMYEPKUBACT IIMPOTY IPEJIaraeMoro TOJIKOBAHUSI Y CBUIETEIIbCTBYET
0 TOM, YTO pelIalolInii KpUTepuii OCHOBAaH HE Ha OMNpeaejeHUr TepMMHa "TOPTOBBIi",
KOTOPOE MOXET COAEPKAaThCsl B HALIMOHATLHOM 3aKOHOJATE/ILCTBE.

12. Eme omHuMM aclekToM IIpUMMEHMMOCTM SIBJISIETCSI TO, YTO MOXHO Ha3BaTh
TeppUTOpPUATIBLHON cdepoil MpuMeHeHUs. B COOTBETCTBUM C MYHKTOM 2 CTaTthu |
MOJOXeHUsT TUIOBOro 3akoHa, IIPUHSITOO B JaHHOM TOCYJapCTBE, ITPUMEHSIIOTCS
TOJIBKO B TOM CJIydae, €CiM B HeM HaxOAUTCS MecTo apouTpaxka. OgHAaKO CYIIECTBYET
BaXKHOE U BIOJHE 000CHOBaHHOE UcKIoyeHue. ITyHKT 1 ctaThu 8 U cTaThs 9, B KOTOPBIX
TOBOPUTCS O MPU3HAHMU apOUTPaKHBIX COIVIAILICHWI, BKJIIOYAas WX COBMECTUMOCTH C
obecrieunTeIbHBIMA MepaMM cyda, M cTatbu 35 M 36, Kacaioliyecs NpPU3HAHUS WU
TPUBEICHUS B MCIIOJHEHUE apOUTPaKHBIX peILIeHU, MMEIOT TIJOoOalbHYI0 chepy
TIPUMEHEHUS, TO €CTh OHU IMPUMEHSIOTCSI HE3aBUCHMMO OT TOTO, HAXOMMUTCS JIM MECTO
apbuTpaxa B JaHHOM WIM APYIrOM TOCYyJapcTBe, a B cilyyae craTeil 8 u 9 - maxe eciau
MECTO apOuTpaxka elle He OIpeaeseHO.

13. Crporuii TeppUTOpPUAIbHBIA KpPUTEPU B OTHOILLIEHMM OCHOBHOM  Macchl
nosioxkeHuin TUMOBOro 3aKoHa ObLT MPUHAT B LIEJSIX obecriedeHus OnpeaeIeHHOCTH U C
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yuyeToM cieayomux ¢akTtoB. MecTo apOMTpaka HCIOJIb3yeTcs KaK MCKIIOUUTEIbHBIN
KpUTEpUIA B MOAABIISIONIEM OOJIBILIMHCTBE HALMOHAILHBIX 3aKOHOB, 1 OITBIT ITOKA3bIBACT,
YTO €CJIM HAallMOHAJbHbIE 3aKOHBI pPa3pellaloT CTOPOHAM BbIOMpaTh IPOLECCYaTbHbIM
3aKOH HE TOrO TOCydapCTBa, € IIPOUCXOAUT apOUTpaXkKHOE pa3doMpaTejbCTBO, TO Ha
MPaKTUKE CTOPOHbI PEIKO IIOJb3YIOTCS TaKOil BO3MOXKHOCTBbIO. THIIOBOM 3aKOH
Oaromapsi CBOMM JIMOepaIbHBIM MOJIOXEHMSIM ellle 0OJIbIIe YMEHbIIAET HEOOXOAMMOCTh
B TaKOM BBIOOpe "MHOCTpaHHOro" 3akoHa BMecTo (TumoBoro) 3akoHa Mecta apouTpaxa,
IpuYeM He B MOCJEAHIO odepelb 3TO OOYCIOBICHO TEM, YTO OH JaeT CTOpOHaM
3HAYUTEJbHYIO CBOOOAY B OmpeAeJeHUMM IIpaBWl IPOBEACHUS  apOUTPaXKHOIO
pasoupatenbcTBa. Cioga BXOAUT BO3MOXHOCTb BKJIIOUEHUSI B apOUTpaXkKHOE COIallieHue
MNPOLIEAYPHBIX TIOJIOXKEHUI "MHOCTPAHHOTO" 3aKOHAa, MpPM YCAOBMM YTO OHU He
MPOTUBOPEYAT HEMHOTOUUCIEHHBIM HMIIEPATUBHBIM IOJOXEHUSIM THUIIOBOro 3aKOHA.
Kpome Toro, crporuii TeppUTOpUaIbHbIA KPUTEPUi JAaeT CYLIECTBEHHBIE MPAaKTUYECKUE
NpeuMylliecTBa B oTHoIeHuU crareid 11, 13, 14, 16, 27 u 34, KoTopble HAAENSAIOT CYIbI
COOTBETCTBYIOIIIETO TOCyaapcTBa (YHKLUSIMU COACHCTBUSL apOMTpaxky M KOHTPOJISL Haf
HMM.

b) Pazepanuuenue hynkuuii cyoos no okazaHuro cooeticmaus u
ocyujecmeneHuro KOHmpoas

14. Kak rmnoka3bIBalOT HeJaBHME TIOMNPaBKM K 3aKOHaAM 00 apOuTpaxe, CYILIECTBYeT
TEHAEHLIMS B HaMpaBJ€HUM OIpaHMYEHUs BMEIIATeJIbCTBA CyOOB B MEXKIyHAPOIHbIM
TOPIOBBIA apOuTpax. BDTO TMPEACTaBIsIeTCs OMNpaBAAHHBLIM, TOCKOJIbKY CTOPOHBI
apOUTPaXXHOTOo  corjallleHus MPUHMMAIOT CO3HATeJbHOE pellleHME  MCKIIOUUTD
IOPUCIMKIIUIO CyIOB M, B YAaCTHOCTH, B TOPIOBBIX JejaX IPEANOYMTaloT OBICTPOTY U
OKOHYATEJIbHOCTb apOUTPaKHBIX PELIEHUN AJIUTENbHBIM TSLKOAM B Cye.

15. C yuerom sToro B TuUIOBOM 3aKOHE BMeEIIATEIbCTBO CYIOB IPEAYCMOTPEHO B
CAeIyIOIIMX clydasix. B mepByio rpynmy BXOOSAT Ha3HayeHME, OTBOA U IpeKpallcHue
nercTBusg MaHaata apoutpa (crateu 11, 13 u 14), opucaukuuss apOUTpakKHOTo cyda
(ctaTthst 16) 1 oTMeHaA apOUTpaXKHOIo peleHus (cTaThd 34). DT caydad MepeducaeHbl B
cTaTthe 6 Kak (PYHKIIMH, BHITIOJTHEHNE KOTOPBIX B LIEJISIX LIEHTPAIM3alliM, CIIeIAaIN3alun
U YCKOPEHUS CJIeAyeT BO3JIOXUTL Ha CIIELMATIbHO HAa3HAYEHHBIN Cyl WM, KaK B caydae
crareii 11, 13 wm 14, BO3MOXHO, Ha JpYrod opraH (HarmpuMmep, apOMTpaXkKHOeE
yupexxaeHue, TOpProByi Iajary). Bo Bropylo TIpynmy BXOAST COOEUCTBHME cyda B
MOJYYEHUU JloKa3aTeabCTB (CTaThs 27), NpU3HAHWE apOMTPaKHOrO COIJallleHUs,
BKJIIOYAsl €r0 COBMECTHMMOCTb C OOECIEUYMTEIbHBIMU MEpaMy MO MOCTAHOBJICHUIO Cyla
(ctatbu 8 1 9), a Takke IIpU3HAHWE WM IIPUBEACHUWE B MCIIOJHEHUE apOUTPaKHbIX
peleHuii (ctatb 35 u 36).

16. B gpyrux ciydasix, He BXOOSIIMX B OTU OBE TIPYIIbI, 'TO BOIpPOCAM,
perynupyeMbIM ~ HACTOSIIIMM ~ 3aKOHOM, He JOIyCcKaeTcs HHUKakKoe cyneOHoe
BMEIIATeIbCTBO". DTO TOBOPUTCSI B CTaThe 5, B KOTOPOM TNMPHWHAT HOBBIM ITOAXOI M B
KOTOPOI KOHKPETHO He yKa3bIBaeTcsl, KaKoBa JOJDKHa OBITh Hajjexallas poJib CYJIOB,
OIHAKO TapaHTHUPYETCsS YMTATETIO W TEM, KTO ITpUOEraeT K ycjiyraM apouTpaxka, 4To OHU
HalIyT BCce cyyard BO3MOKHOTIO BMEIIATEILCTBA cyda B 3TOM 3aKOHE, 3a MCKIIIOUYEHUEM
ciydyaeB, He peryJIMpyeMbIX UM (HaIllpuMep, 3TO KacaeTcsd OObeAMHEHMST apOMTPaKHBIX
pa3onpaTeNbCTB, JOTOBOPHBLIX OTHOILIEHWM MeEXIy apOouMTpaMM W CTOpPOHAMM WA
apOMTPaXXHBIMM VIPEXKACHUSIMA WIM YCTAaHOBJIEHMSI pacXomoB M COOpOB, BKIIIOYast
3agaTK). To 00CTOSTENBLCTBO, YTO HET HEOOXOAUMOCTU BBIXOIMUTH 3a paMKU TUIOBOro
3aKOHa, OCOOEHHO OLICHSIT MHOCTpPaHHBIE YMTATEJIM W TapTHEPHI, KOTOPbIE COCTABIISIOT
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OOJIBIIMHCTBO TMOTEHLMATLHBIX CTOPOH B apOUTpaxke M MOIYT CUYMTAThCSI OCHOBHBIMU
00BbEKTAMU JIIOOOTO CIIELUATIBHOIO 3aKOHA O MEXIYHApOIHOM TOPrOBOM apOUTpaxe.

2. Apbumpasicnoe cozaauienue

17. B miaBe Il TumoBoro 3akoHa TOBOPUTCSI 00 apOUTPaKHOM COINIAIIEHUU, BKJIIOYAs
€ro mpu3HaHue cydaMK. DTU IOJIOXEHUSI TeCHO cBsizaHbl co cratbeli 11 KoHBeHLMU o
NPU3HAHUY U NPUBEACHUM B UCIIOJHEHNE MHOCTPAHHBIX apOUTpaxHbIX perneHuii (Hbro-
Hopk, 1958 rom) (ymommHaeMmoii BrocnencTsum Kak "Hblo-iiopkckas KOHBEHIIMS
1958 roma"), mpu4YeM IOIOJTHUTEIBHO CIEIaH PSi ITOJIC3HBIX MOSICHEHUIA.

a) Onpedenernue u hopma apoumpas’cHo20 coenauleHus

18. B mnyHkre 1 cratbu 7 NpPU3HAIOTCS IEUCTBUTEILHOCTh U IOpUAMYECKasl CUJIa
00513aTeIbCTBA CTOPOH IIepeaaBaTh B apOUTpaK CIIOPhI, KOTOPhIE BOZHUKIIM (COmMpromis)
WIA MOIYT BO3HMKHYTHb B Oymymiem (clause compromissoire). B Hacrosiee BpeMsl B
COOTBETCTBUM C HEKOTOPHIMU HALIMOHAJIBHBIMM 3aKOHAMM IIOCJIEAHUI BUI COINIAIIEHMS
HE UMEET MOJHOMN CUJIBI.

19. Xotrd ycTHbIE apOMTpaxkHble CODNAIIEHUs CYIIeCTBYIOT Ha IIpakKTUKe WU
MPU3HAIOTCS HEKOTOPHIMU HAIIMOHAJIBHBIMU 3aKOHAMU, MyHKT 2 ctaTh 7 cieayeT Hulo-
opkckoii koHBeHUIMM 1958 roma m comepXuT TpeboBaHMEe O THMChbMEeHHOR dopme. OH
paclIUpsieT U MOSICHSIET OIpenecHue MMChMEHHOM (POpMBI, coAepsKalleecs B ITYHKTE 2
cratb 11 sroit KoHBeHIIMM, 100OaBIsIS CI0Ba "TIO TEJIEKCY WU C UCIIOIb30BAHUEM UHBIX
CPEICTB CBSI3U, OOCCIICUMBAIOIIMX 3alUCh TAKOIO COIJIAIICHUS', OXBaThiBasl TaKuUe
CUTyalluy, KOrJa ITPOMCXOAUT "OOMEH HMCKOBBIMU 3asIBICHUSMU U BO3PAXKCHUSMU, B
KOTOPBIX OJHA M3 CTOPOH CChUIASTCSl HA HAJIMYME COINIAILICHUS, a Apyras IPOTUB 3TOrO
He Bo3paxkaeT", U IIpelycMaTpuBasi, UTo "CChLIKAa B IOrOBOPE Ha JOKYMEHT" (HaImpumep,
obmme ycioBus), "comepxkKalluii apOUTPaKHYIO OrOBOPKY, SIBISIETCS apOMTPasKHBIM
corjamieHueM, MpU YCIOBUM YTO JOTOBOP 3aK/IIOYCH B NMMChbMEHHOM (hopMe U JaHHast
CCBUIKA TaKOBa, 4YTO JIEIAcT YIIOMSHYTYIO OTOBOPKY YacThIO TOrosopa’.

b) Apoumpaxcroe coerawenue u cyoot

20. Cratbu 8 u 9 KacalTcs JBYX BaXHBIX aCIIEKTOB CJIOXHOIO BOIIpoca O
B3aMMOCBSI3M MEXAy apOUTpakHbIM CoOIJIallleHueM U oOpaieHueM B cyd. IIyHKT 1
crtatbu 8§ TUIIOBOro JOroBOpa, MOCTPOEHHBLIA Ha OcHOBe ITyHKTa 3 crtatbu 11 Hbio-
Hopkckoli KoHBeHIMM 1958 roma, o00s3bIBaeT J1000I Cyd HaNpaBUTh CTOPOHBI B
apOuTpax MpU MOJYYeHUU MCKA IO BOIIPOCY, SIBSIOIIEMYCS MPEeAMETOM apOUTPasKHOTO
COIJIAllIEHUs, €CIM TOJbKO OH HE COYTEeT, YTO 3TO CONJAllleHWe HeIeWCTBUTELHO,
yIpaTWIO CWIy WIA HE MOXET OBITh HCIOJHEHO. OTO HaIllpaBJieHHWe 3aBUCUT OT
MPOCEOBLI, C KOTOpOH OAHA M3 CTOPOH MOXET OOpaTUThCS HE MO3[HEE, 4eM IIpU
MpeacTaBIeHU CBOEro IIEPBOIO 3asiBICHUS MO CYILIECTBY CIOpa. XOTS 3TO IIOJOXKEHUE,
Oymy4d MPUHSTBIM TOCYIAPCTBOM IIpU IIPUMHSITHUMA UM THIIOBOrO 3aKOHa, B CHJIy CBOErO
XapakTepa SIBJISIeTCsl 00sI3aTeIbHBIM JIMIIL [JISI CYOOB O3TOrO TIOCYAapCTBa, OHO He
OrpaHUYMBAETCSl COINIALICHUSIMM, MPeayCMaTpYBaOIIMMU IPOBEeIeHUE apOuTpaxka B
TOM TOCYJapcTBe, M, TaKUM OOpa3oM, IMOMOTraeT JOOUThCS BCEOOILEro MPU3HAHUS U
NpUBEACHUS B UCIIOJIHEHNE COIJIAllIeHUI O MEXIyHApOIHOM TOPTOBOM apOUTpaxKe.

21. B cratbe 9 oTpaxeH MNPUHIIMUII, COIJIACHO KOTOPOMY JIIOOble O0ecCIeUrTeIbHbIC
Mephl, KOTOpbIe MOTYT OBIThb IPHUHSATHI CydaMM Ha OCHOBAaHMM WX IIPOLIECCYaJIbHOTO
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npaBa (HalpuMep, HaJIOXEHWE apecta Ha MMYIIECTBO OO BBIHECEHUSI DEILCHUS),
COBMECTUMBI C apOUTpaXHbIM commameHueM. Kak M cTatest 8, 3TO IOJOXEHHE
MpeIHa3HAaYeHOo I CYIOB IAHHOTO TOCYIapCTBa, ITOCKOJBKY OHO IIpeayCMaTpUBacT,
YTO MPUHITHE UMUA OOECIIEYMTEIbHBIX MEP COBMECTUMO C apOMTPaKHBIM COIJIAIIEHUEM,
He3aBUCHUMO OT MecTa apOuTpaxka. ITOCKONBKY 3TO TMOJIOXEHWE IPOBO3IJIAlllaeT, UYTO
CTOPOHA MOXKET TPOCUTh CYI O MPUHSITAMA TaKMX MEpP, COBMECTUMBIX C apOUTPaKHBIM
COIIallicHUeM, OHO OyleT MPUMEHSTHCS HEe3aBUCHMMO OT TOTO, IPEICTaBJIeHA JIM TakKas
Mpochba B CyI JaHHOTO TOCYIapCTBa WIM B Cyl KaKO-1M00 Ipyroit crpaHbl. e Obl HU
ObL1a TIpeaCcTaBIeHa Takasl Ipoch0a, B COOTBETCTBUU ¢ TUIOBBIM 3aKOHOM OHAa HE MOXKET
HCIIONB30BAaThCSI B KAueCTBE BO3PAXKEHMS] TPOTUB HAJIMUYUSI WM JICHCTBUTEILHOCTH
apOUTPaXKHOTO COIIAILICHMUS.

3. Cocmae apobumpajyicrozo cyoa

22. Tnaa IIl comepXuT psiAg MOAPOOHBIX TMOJIOXEHUH, Kacalolluxcs Ha3HaYeHUs,
0TBOJA, IMpeKpalleHWs MaHaaTa apOMTpa W Ha3HaYeHUs HOBOro apourpa. B sroii rmaBe
OTpaxeH TMpUHATBHIE B TUIIOBOM 3aKOHE IOAXON K YCTPAaHEHUIO TPYIHOCTEH,
BO3HUKAIOIIMX B pe3yJbTare ACUCTBUSI HECOOTBETCTBYIOLIMX WM HEIOJHBIX 3aKOHOB
WX HOPM. DTOT MOAXOA 3aKJII0YaeTCsl, BO-TIEPBBIX, B MPU3HAHUU TOTO, YTO CTOPOHDI
MOIYT TI0 CBOEMY YCMOTPEHMIO COINIACOBaTh apOMTPaKHYIO MPOLEAYpPY ITyTEM CCBLUIKU
Ha CyIIEeCTBYIOIIME apOUTpaKHbIe MpaBUa WIM CIELUHUAIbHOE pa30BOe COIJIallieHre MpuU
YCJIOBUM  COOMIOAEHUS ~ OCHOBOIIOJIAraloIMX  TpPeOOBaHMII  CIPaBEIMBOCTU U
paBHoOIIpaBusi. Bo-BTOpbIX, AJ1s1 TeX clydyaeB, KOIa CTOPOHbI HE COIVIACOBAIM II0 CBOEMY
YCMOTPEHMIO MpaBWia IPOLEAYpbl WIM HE IIPeIyCMOTPEIM KaKO-IM00 KOHKPETHBIN
Bompoc, TUIIOBOM 3aKOH COACPXWT DS AOMOIHUTEIbHBIX HOPM, OOECIIEYMBAaIOIIUX
BO3MOXHOCTh Hauaia M 3(G@EKTUBHOrO IMpOBEAEHUS apOMTpaxka ¢  LeJbIo
yperyJupoBaHMs CIiopa.

23. B ciayuae BO3HMKHOBEHMSI TPYOHOCTEl B IIpoliecce Ha3HAYeHUs, OTBOAA WM
MpeKpaileHus: MaHAaaTa apouTpa B COOTBETCTBUM C JIIOOOI MpOLEAypOii, COIIaCOBAaHHOM
CTOpPOHAMU WJIM OCHOBAaHHOI Ha JOMOJHUTEIbHBIX HOpMax THUIIOBOro 3aKoHa, cratbu 11,
13 u 14 npeaycmaTprBalOT oKa3zaHWe TOMOILM CyJaMu WA IpyrMMUA opraHamMu. Buay
HEOTJIOKHOIO XapakTepa 3TOro BOIpoca M C TeM, YTOObl YMEHBIIUTb PUCK U
MOCJCACTBUS TaKTUKU Oe3IeiCTBUSI, CTOpOHA II0 MCTEYEHHMM KOPOTKOIo Iepuoia
BpEMEHU MOXET HEMEICHHO OOpaTUThCS 3a IIOMOINbIO, W IPUHSTOE pEIIeHUE He
MOUIEKUT 00XKaJTOBAHUIO.

4. IOpucouxuus apoumpasxicrozo cyoa

a) Komnemenuyus no 6biHeceHUr NOCMAHOBACHUS O CEOeU FOPUCOUKYULU

24, B nyukre 1 cratem 16 3akpervisiorcss OBa BaXHBIX (XOTd e€lIe M He
obmienpu3HaHHbIX) TpuHIMIa "Kompetenz-Kompetenz" W He3aBUCHMMOCTH WA
CaMOCTOSITEJIBHOCTA apOMTPaKHOM OTOBOPKU. ApOUTPaXKHBII Cyld MOXET caM BBIHECTHU
IOCTAHOBJICHWE O CBOEHM IOPUCAUKLIMM, B TOM 4YHWCAE€ IO JIIOOBIM BO3paKEHUSIM
OTHOCHUTEIBHO HAIUYMS WM AEMCTBUTEIBHOCTU apOMTpaxkKHOro coriaiieHus. JIjis aToi
LieJIM apOMTpakHas OrOBOPKa J0JDKHA TOJIKOBAaThCS KaK COIVIAIlIEHUE, HE 3aBUCSILEE OT
JIPYrUX YCJIOBUI JOroBOpa, a BbIHECEHME apOMTpaXXHBIM CyOOM peElIeHUs O
HEIEHCTBUTEIBHOCTA JOTOBOpAa HE BjeYeT 3a cOOOM ipso jure HemeMCTBUTEIbHOCTU
apOUTpaKHOW OroBOpKHU. JleTaabHble MOJOXEHUs ITyHKTa 2 TpeOyroT, 4YTOObI JIIOOLIe
BO3pAXKEHUS 110 IOBOAY HIOPUCAUKIIMU apOUTPOB IPEIbSBISIMCH IO BO3MOXHOCTU Ha
caMoOIl paHHEeN CTaauu.
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25. IlpaBo apOMTpakHOTO CyJa Ha BEIHECEHME ITOCTAHOBJICHMSI O CBOEH IOPMCIVKIINU,
TO €CTh B OTHOIICHMM CaMOl OCHOBBHI CBOETO MaHOaTa M ITOJTHOMOYMIZ, HECOMHEHHO,
MOIJICKUT CyaeOHOMY KOHTpomo. B ciaydasx, Korma apOMTpaXKHBIM CyO BBEIHOCHUT
MOCTAHOBJIEHUE O CBOEH MIOPUCAMKIMU KaK MO BOMPOCY IPEeIBApUTEILHOIO Xapakrepa,
ctathd 16(3) mnpenycMaTpMBaeT BO3MOXHOCTh HE3aMEUIMTENILHOIO IIPUHATUSL CYyIOM
pelIeHnsT 1O 3TOMY BOIIPOCY, C TeM 4YTOOBI M30eXaTh HAIlpaCHOM TpaThl CPEACTB U
BpemMeHr. OOHAKO IS TOTO, YTOOBI YMEHBIIMTH PHUCK M IIOCICACTBUSI Oe3meiiCcTBHS,
BBONATCS TPU MpPOLECCYalbHBIE TapaHTUM. CPOKM OOpamieHWsI B CYIO SIBIISIIOTCS
HerponopkuTenbHBIMK (30 mHEi), pellleHrMe cyna He TOICKHUT OOXaJIOBaHWIO U
apOMTPaKHBIN Cyl MMeeT IPaBO IPOIOJIKATH apOMTPaKHOE pacciiefOBaHNE M BEIHOCHUTH
pellieHre TI0 CYILECTBY CIopa, MOKa 3TOT BOMPOC OXMUAAET CBOEro peieHus B cyae. B
Tex OoJjiee peaKMX CiIydyasix, KOrhga IIOCTAaHOBJIEHUE apOMTPaKHOTO Cyda O CBoew
OPUCIVKIINY BBIHOCHTCSI COBMECTHO C apOMTpaKHBIM pEIIeHMEeM IO CYIIECTBY CITOpa,
paccMOTpeHHE B Cylde BOIIpOCa O €ro IOPMCAMKIIMM MOXKET IIPOBOIUTHCS B paMKax
pa3duparebcTBa MO MCKYy OO0 OTMEHE peIIeHMSI B COOTBETCTBUU C ITOJIOKEHUSIMU
CTaTby 34 WM O MPUBEICHUN B UCITOJIHEHKE, KaK 3TO MPEAYCMOTPEHO B cTaThe 36.

b) Iloanomouue na evinecenue NOCMAHOBACHUS O npuHAmMuUuU obecneuumenbHuLx mep

26. B ommumMe OT HEKOTOPHIX HAIMOHAJIbHBIX 3aKOHOB, THUITOBOI  3aKOH
MpeaycMaTpUBaeT, YTO, €CJAU CTOPOHBI HE TOTOBOPWIMCH 00 MHOM, apOMTPaKHBINA Cym
MOXET I10 TIPOChOe J11000I CTOPOHBI PACIIOPSIANTBCS O MPUHATUY KAaKOM-TM00 CTOPOHOM
HEOOXOOVMMBIX O00€CTeUnTEeIbHBIX MEp B OTHOIIEHUM Ipenamera criopa (cratbs 17).
MoXHO OTMETWThb, YTO JdaHHas CTaTbs HE KacaeTcs BOIMPOCOB IPUHYIUTEIBHOTO
OCYIIECCTBJIEHUST Mep; JI000€ ToCcyIapcTBO, MpUHMMaoiiee TUIOBON 3aKOH, CMOXET IO
CBOEMY YCMOTPEHMIO TIPEIOCTABIISITh CYIEOHYIO TIOMOIIb B 3TOM OTHOIIEHMMU.

5.  Beodenue apoumpasxcnoeo pazoupameascmea

27. TmaBa V npemycMaTpyMBaeT TIPaBOBYIO OCHOBY J[UII  CIIPAaBEIJIUBOIO U
3¢ GEKTUBHOIO BeleHMSI apOUTpaXKHOTO pa3doupareabcTBa. B Havase miaBbl comepskaTcs
JIBa TIOJIOXKEHUSI, OTpakalol¥ie OCHOBHBIE IPWHLIMIIBI, OIIPEACIISIONIEe apOnNTpakKHbIe
MIpoLeayphl B COOTBETCTBMM ¢ TumoBeiM 3akoHoM. Cratbs 18 mpemycmaTpuBaeT
OCHOBOTIOJIAraloniue TpeOOBaHWSI O PaBHOM OTHOIIEHWM K CTOpPOHAM, a cTaTbsg 19 -
TpaBa 1 ITOJTHOMOYMSI TI0 OITPEAEICHUIO TTPaBUJI IIPOLICYPHI.

a) OcHoeHble npouedypHble NPasa CMOPOHbL

28. B crarbe 18 oTpaxkeH OCHOBHO NPUHILIMII, COIJIACHO KOTOPOMY K CTOPOHAM
JIOJDKHO OBITh paBHOE OTHOILLIEHWE W KaXIOW CTOPOHE MOJKHBI OBITH ITPEeIOCTaBICHBI BCE
BO3MOXHOCTH TSI U3JIOKEHUSI CBOMX apryMEHTOB. B Ipyrux mojlokeHMsIX YTOUHSIETCS 1
KOHKPETU3UPYETCSI OCHOBHOIM TIPMHIIAIT B OTHOILICHUM ONpEeAeCHHBIX OCHOBHBIX IIpaB
ctopoHbl. B myHkTte 1 cratem 24 mipemycMmarpuBaeTcs, 4YTO, €CJIM CTOPOHBI HeE
JIOTOBOPUJIMCh HE TMPOBOAUTL YCTHOIO CJyIIaHWSI Ui TIPEACTaBICHUS] 10Ka3aTeIbCTB
WIM JUIS  YCTHBIX TIPeHMi, apOMTpakHbI Cyo TIPOBOAMT TaKoe CIyIIaHWe Ha
HaUIeXalleld CTaauu pa3OMparesibCTBa, €cii 00 3TOM MPOCUT Kakasi-TMOO U3 CTOPOH.
CremyeT OTMETHTD, YTO IMyHKT | cTaTtby 24 KacaeTcs JIMIIb OOIIero ImpaBa CTOPOHBI Ha
MpOBEeCHNE YCTHOTO  CiylIaHuWsd (B KayecTBe  aJbTEPHATHMBBI  TIPOBEICHMIO
pa3buparenbcTBa TOJABKO Ha OCHOBE JOKYMEHTOB M IPYIMX MaTepuasioB), a HE TaKUX
MPOLIEAYPHBIX ACMEKTOB, KaK MPOJO/DKUTEIBHOCTb, YWCIO 3aceJaHWuid WM CpPOKHU
TIPOBEICHUST CITyIIaHMSI.
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29. pyroe OCHOBHOE€ IIpaBO CTOPOHBI Ha MPOBEACHUE CIYIIAHWS W Ha M3JI0XKEHUE
CBOMX apryMEeHTOB KacaeTcsl IMoKa3aHuii 9KCIepTa, Ha3HAYaeMOTo apOMTPaKHBIM CYIOM.
B COOTBETCTBUM C IyHKTOM 2 CTaTbW 26 3KCHEPT, €CJIM OJHA U3 CTOPOH IPOCUT 00 3TOM
WM €CJIM apOUTPaKHBIN CY/l CYUTAET 3TO HEOOXOAMMbBIM, AOJDKEH ITOCIIE TPEACTaBICHUS
CBOETO0 THMCbMEHHOIO WM YCTHOIO 3aK/IOYEHUS] MPUHATH ydacThe B CIOyIIaHWM, Ha
KOTOpPOM CTOPOHaM IIPEIOCTABISIETCSI BO3MOXHOCTb 3adaBaTb €My BOIIPOCHI U
MPEACTaB/IsATh CBUAETENEH-IKCIIEPTOB ISl Jayu TOKa3aHW MO CIIOpHBIM BompocaMm. B
Ka4yecTBe NPYroro IIOJIOXEHUS, HaIpaBJIEHHOTO Ha oOecreyeHue CIpaBeIIuBOCTH,
00BEKTMBHOCTU M OECHPUCTPACTHOCTU, MYHKT 3 cTaThb 24 TpeaycMaTpuBaeT, 4YTO BcCe
3asIBJICHUS, TOKYMEHTbl WIM Apyras mHpopMalus, NpeAcTaBiIsieMble OTHON U3 CTOPOH
apOUTpaKHOMY Cydy, OOJDKHBI OBITb JOBEACHBI A0 CBEACHUS APYroli CTOPOHBI M UYTO
CTOpPOHAM JOJIKHBI ObITh MepelaHbl TakXkKe JII0Oble 3aKIIOYEHUST SKCIIEPTOB WK Ipyrue
JMIOKYMEHTbI [10Ka3aTeJIbCTBEHHOTO XapakKTepa, Ha KOTOPBbIX apOMTPaKHBINA CYyd MOXET
OCHOBBIBATbCSl TIPM BbIHECEHUM CBoero peiieHus. C TeM 4YToObl CTOPOHBI HMeEJU
BO3MOXHOCTb MPUCYTCTBOBAaTb Ha JIIOOOM CIylllaHMM W JIIOOOM  3acelaHuu
apOUTPaXXHOTO Cyda, IPOBOAMMOM B LIEISIX OCMOTpa, OHU JOJDKHBI JOCTATOYHO
3a0JIarOBpEMEHHO TOJTy4aTh COOTBETCTBYIOIIME YBEAOMICHUS (IIYHKT 2 cTaTtbu 24).

b) Onpedenenue npasun npouedypbt

30. CommacHo cratbe 19, cTOopoHaM rapaHTUpPYETCs BO3MOXHOCTb TIO CBOEMY
YCMOTPEHUIO JOTOBOPUTHCS O TIPOLIEAype BENeHWS] pa30oMpaTesbcTBa apOMTPaKHBIM
CYZIOM TIpY YCJIOBUM COOJIONEHUS psida MMIICPAaTUBHBIX TOJIOXEHUI O TIpolieaype, a B
OTCYTCTBME COIJIAIIICHUS] CTOPOH apOMTPaXXHOMY CyIy TPEAOCTaBISIOTCS TOTHOMOYMUS
BECTU apOUTpaxkHOE pa3OMpaTeNbCTBO TaKUM 0Opa3oM, KOTOPbIE OH CUMTaeT
HamiexamuM. [lonHOMOuUMS, TIpemoCTaBlIeHHbIE apPOUTPAXKHOMY Cydy, BKJIIOUAIOT
TMOJTHOMOYMSI Ha OmpeaelieHrue MOIMyCTUMOCTH, OTHOCHMOCTH, CYIIECTBEHHOCTH U
3HAYMMOCTH JIIOOOTO JI0KA3aTeIbCTRA.

31. CamoCTOsITeIbHOCTh CTOPOH B TOM, 4YTO KacaeTcsl OMpeAesieHUs TIPaBUII
MPpOIIENyphl, UMeeT 0coboe 3HaueHWe TpU pa3dope MEXKIYHApPOMHBIX IEN, TMOCKOJIbKY
OHa IT03BOJISIET CTOPOHAM OTOMpaTh WM TPUCIIOCA0IMBATh TpaBUjia B COOTBETCTBUU C
X KOHKPETHBIMU TTOXETAaHUSIMHU U TTOTPEOHOCTSIMI M UCKJTIOYAeT HEOOXOMMMOCTh ydeTa
TPamIUIIMOHHBIX KOHIUEIIIMI BHYTPEHHETO TIpaBa M YIIOMWHABIIWICS BBIIIE PHCK,
CBSI3aHHBIII C HEBO3MOXHOCTBIO OCyIIeCTBIeHHsT HamepeHuil. CToib Xe BaxkHOE
3HAYCHUE MMEET JOTIOJTHUTENIbHAsT CBOOOIa IEHCTBUI apOUTPasKHOTO Cy/a, MTOCKOJIBKY B
5TOM Clydae Cylo IIOJydaeT BO3MOXHOCTb TIOCTPOMTH  TMPOLEIYPY  BEICHUS
pa3oupaTeslbcTBa B COOTBETCTBUM C KOHKPETHBIMA OCOOCHHOCTSIMM Jejla 0Oe3 ydera
OTpaHWYCHUI, HaJIaraeMbIX TPATUIIMOHHBIM MECTHBIM 3aKOHOIATEILCTBOM, B TOM UHMCIIE
JMOOBIMI HOPMaMM BHYTPEHHETO TIpaBa B OTHOIIEHWM M0Ka3aTeJbcTB. Kpome Toro, B
3TOM cJlydae 00eCIeuyMBaeTCsl CPEICTBO Pa3pellieHUs] JIIOOBIX IPOIETYPHBIX BOIIPOCOB,
KOTOpPBIE HE PEerJIaMEHTUPYIOTCS apOMTPaKHBIM COTJIAIlIeHUEM WM TUIOBBIM 3aKOHOM.

32. TlomMumo oOOIMX IIOJOXEHWI CTaTbM 19 MMEIOTCS HEKOTOphIe CIELMAIbHBIE
TIOJIOKCHUSI, TJe MCIIONB3YeTCSI aHAJIOTMYHBINA ITOAXOI B OTHOIIECHWM ITPEIOCTaBIICHUS
CTOPOHAM CBOOOIBI OCHMCTBMIA M, IIPM OTCYTCTBMU COINIAIICHUS, IIPEOOCTaBJICHUS
apOUTpaKkHOMY Cydy MOJHOMOYMM TPUHSTH pellieHue Io AaHHOMYy Borpocy. Ocoboe
MpakTUYeCKOoe 3HaYeHWe Mpu pasdope MeXTyHApOMHBIX e MMeeT ctaThsd 20 o MecTe
apOuTpaxka M CcTaThsl 22 O SI3bIKe apOMTPaKHOTO pa30oMpaTeIbCTBA.

¢) Henpeocmaenenue 0oKymeHmoe uau Hes8Ka cmopoHbl

33. ApOutrpaxHoe pa30oMpaTeIbCTBO MOXET OBITh IPOJOJDKEHO B OTCYTCTBHE KaKOM-
JIMOO CTOPOHBI JIMIIb B Cly4yae HaIpaBJIEHUS COOTBETCTBYIOILLETO YBEIOMJIEHMS. DTO
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KacaeTcs, B 4YAaCTHOCTM, HESBKM CTOPOHBI Ha CJylIaHWe WIM HeNpeacTaBICHUs
JIOKyMEHTA/IbHBIX H0KAa3aTeJIbCTB 0€3 YKa3aHWs YBaXXKMTEIbHOU IPUYMHBI I 3TOTO
[moammyHKT ¢) cratbu 25]. ApOUTpaxkHBIM Cyd MOXET Takke IIPOIOKUTh
pa3dupaTesIbCTBO, €CIM OTBETUMK He MPEaCTaBIsIeT CBOMX BO3PaXXKEHUM MO UCKY, a B TOM
cllyyae, €C/IM MCTell He IIpeACTaBJIsIeT CBOErO0 MCKOBOIO 3asiBJIeHUsI, HEOOXOOUMOCTb B
MPOIOKEHUH pa30rpaTe/ibCTBa OTIagaeT [MOAIyHKTHI a@) U b) ctaThu 235].

34. TIlonoxeHus, B COOTBETCTBUM C KOTOPBIMM apOUTPaXKHBIM Cyd MOJIydaeT
MOJIHOMOYMSI BBIIOJIHUTH CBOIO 3adady Jaxke B TOM CJIydae, €ClIM OJHAa 13 CTOPOH He
NpPUHUMAET yJ4acTUsl B pa30UpaTe/IbCTBe, UMEET CYIIeCTBEHHOE MPaKTUIeCKOe 3HaueHue,
MOCKOJIbKY, KaK IIOKa3bIBaeT OIIBIT, HEPEIKO CKJIAAbIBAIOTCSl CUTyallMM, KOrda OJHA U3
CTOPOH MaJjl0 3auMHTepecoBaHa B COTPYIHMYECTBE U YCKOPEHUM pPacCMOTPEHUS
BoripocoB. IloaToMy Takue mMOJIoXeHUsI oOecreurBaid Obl HEOOXOOUMYIO CTEIIeHb
3P PeKTUBHOCTU MEXIYHApPOIHOTO TOProBOro apouTpaxa B npeneaax
OCHOBOIIOJIaralolx TpeOOBaHUIA IIpolieCCYalbHOM CIIPaBEIINBOCTH.

6. Bbwinecenue apoumpaicrnozo peuleHus u npeKpauieHue pazoupameabcmea
a) Hopmut, npumernumpvle K cyuecmey cnopa

35. Cratpba 28 3arparuBaeT MaTepUaAIbHO-IIPABOBBIE acleKThl apbuTpaxa. B
COOTBETCTBUM C IIYHKTOM 1 apOMTpakHbBIl Cyd pa3pellaeT CIOp B COOTBETCTBUM C
TaKMMU HOpPMaMHU IIpaBa, KOTOPbIE COIJIACOBAHbI CTOPOHAMM. DTO IOJIOKCHUE MMEET
BaXXHOE 3HAaYeHHE B JBYX OTHOIIeHUsX. OHO MO3BOJSIET CTOPOHAM IIO CBOEMY
YCMOTPEHMIO BHIOpaTh IPUMEHUMOE MaTepUaIbHOE IIPaBO, U 3TO BaXKHO BBUIY TOTO, YTO
B pslie HALMOHAJBHBIX 3aKOHOAATEJIbCTB HEJOCTATOYHO YETKO WIM HE B ITOJIHOI Mepe
npu3HaeTcss 3To IpaBo. Kpome TOro, B CBA3UM C HAIMYMEM CCBUIKA Ha BBIOOp "HOpPM
npaBa" BMecTo "mipaBa” TuIoBoOl 3aKOH oOecreyMBaeT pacllUpeHre BO3MOXKHOCTEM
BbIOOpA CTOPOH B TOM, YTO KacaeTcs OMpeNe/ICHUS IIpaBa, IMPUMEHMMOIO K CYIIECTBY
CIIopa, IOCKOJIBKY OHM MOTYT, HampuMep, JOTOBOPUTLCS O HOpPMAax IpaBa, KOTOPHIE
ObLIM pa3paboTaHbl MEXIYHAPOIHBIM (POPYMOM, HO IIOKA ellle¢ He BKIIOYEHBI HU B
KaKkyl0 HallMOHAJbHYIO IIpaBoByl0 cucTemMy. C JOpyroil CTOPOHBI, ITOJTHOMOYMS
apOUTPaxKHOIO Cylda OIMIpeNe/sIIoTcsT OoJiee TpaaMLUMOHHO. Eciaum CTOpOHBI He yKazalu
MNPUMEHUMOE MPAaBO, TO apOUTPAKHBIM Cyl HNPUMEHSET IIPABO, TO €CTh HALMOHAJILHOE
3aKOHOMNATEILCTBO, OIIPEIEACHHOE B COOTBETCTBMU C KOJUIM3MOHHBIMU HOpPMAaMMU,
KOTOPBIE OH CUMTACT IIPUMECHUMBIMU.

36. B cooTBeTCTBMM C IIYHKTOM 3 cTaTbd 28 CTOPOHBI MOTYT YIIOJTHOMOYUTH
apOMTpaKHBIA Cyl pa3peliaTh CIIOp €X aequo et bono wiv B KayecTBe "APYKEeCTBEHHOTO
nocpeaHuka". B HacTosiee BpeMsl 3TOT BU apOUTpaka M3BECTEH MJIM MCIOJIL3YyeTCs He
BO BCEX IIPAaBOBBLIX CHUCTEMAaX, IIPU 3TOM OTCYTCTBYET OJMHAKOBOE ITOHMMAHUE CTPOTO
OIlpeAe/ICHHBIX IIpeleoB IIOJIHOMOYMIA apOuTpaxkHoro cyga. Eciu B cCBSI3BM ¢ 3TuUM
CTOPOHBI MPEAIIoIararoT BO3MOKHOCTh BOSBHUKHOBEHHUSI KaKOH-IM00 HEOIIpeAeIeHHOCTH,
TO OHU, BO3MOXHO, ITOXENaT IIPeayCMOTPETh HEKOTOPhIe YTOUYHEHUSI B apOUTPaKHOM
corjalleHu 1 0oJjiee YeTKO OIpeAe/IMTh ITOJTHOMOYMST apOuTpaxkHoro cyna. B myHkre 4
IpsIMO yKa3bIBaeTCsI, YTO BO BCEX CIydasx, BKIIOYas apOUTpaxk ex aequo et bono,
apOUTpaXKHbIM Cyd [OODKEH MPUHUMATh pelleHue B COOTBETCTBUM C YCJIOBUSIMU
JIOTOBOpA U C Y4ETOM TOPrOBBIX OObIYaeB, MIPUMEHMMBIX K JaHHOM ClIEJIKE.

b) Buinecernue apbumpasicno2o peuienus U npo4Ux NOCMaH08AeHULL

37. B nHopmax TumoBoro 3akoHa, KacaloIIUXCs BBIHECEHUSI apOUTPaKHOTO peIIeHUs
(ctatbu 29-31), ocoboe BHUMaHUE YAENSIETCS JOBOJIBLHO PACIIPOCTPAaHEHHON CUTYalllu,
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Korma apOUTPaKHBIN Cy[l COCTOMT M3 HECKOJIbKMX apOMTpPOB (B 4YaCTHOCTH, U3 Tpex). OH
MperycMaTpuBaeT, YTo B 3TOM cCiy4yae Jro0oe apOMTpaXHOE WM IpoyYee pEeLICHUE
BBIHOCUTCSI OOJIBILIMHCTBOM apOWUTPOB, 3a UCKIIOUYEHWEM BOIIPOCOB MPOLIEIYPHI,
pellieHre IO KOTOPhIM MOXET NMPUHMMATBCSA IO YCMOTPEHMIO IMpeAcenaTeIbCTBYIOIETO
apoutpa. [lpyHUMO OOJBIIMHCTBA MNPUMEHSETCS TakKe B OTHOIICHUU IOANMCAHUS
apOMTPaKHOTO PellieHs] NPy YCJIOBUU yKa3aHWs TTPUUMHBI OTCYTCTBUS JIIOOOI MOIAIMCH.

38. IlynkT 3 crarbu 31 mpeaycMaTpMBaeT, YTO B apOUMTPaKHOM PEIIEHUM YKa3bIBACTCS
MECTO apOUTpaka U YTO OHO CUMTAETCS BBIHECEHHBIM B 3TOM MecTe. B oTHoIeHun sToi
NPEe3yMIIIMM  MOXHO OTMETUTb, YTO OKOHYATEJIbHOE BBIHECEHHWE apOMTPaXKHOTO
pelieHus  TIPENCTaBJIIET COOOM  IOpUAMYECKWIA aKT, KOTOPBIM Ha  IIPaKTUKE
HeoO0s13aTeJIbHO SBJSIETCS OOHUM (PaKTUYECKUM JEHCTBMEM M MOXET OBbITb COBEPIIECH B
XOZie MIPEeHUI B pa3IMUHbIX MeCTaxX, BO BpeMs TeJIe(OHHOIo pa3roBopa W IepernucKu;
TpexIe BCETO apOWTpaM HE HYXHO TOIIMCHIBATH apOUTPAXXHOE PEIICHWE B OTHOM M
TOM XK€ MECTE.

39. ApOutpaxkHoe pellleHHe [IOJDKHO OBbITh BbIHECEHO B IIMCbMEHHOW ¢opme C
yKazaHMeM ero natbl. B HeM Takske MOJDKHBI ObITh yKa3aHbl MOTMBBI, Ha KOTOPBIX OHO
OCHOBAHO, 3a MCKJIIOYEHMEM TeX CIy4aeB, KOrga CTOPOHBI JOTOBOPUIMCH 00 MHOM WM
apOUTpaXkHOe pellleHWe SIBISIETCS PEelleHMeM Ha COIIACOBAHHBIX YCJIOBUSIX, TO €CTh
apOUTPaXKHBIM PEIIEHMEM, KOTOPOe OTpaxkaeT YCJIOBUS MWPOBOTO COIJIAIIEHUS CTOPOH.
Cnenyer mo0aBUTh, 4YTO B THWIIOBOM 3aKOHE HE COAEPXUTCS TpeOOBaHUI WU

(*X1])

3aIpellleHi B OTHOIIEHNH "0COOBIX MHEHUI .

7. Obxcaroearnue apoumpas’) crozo peuteHus

40. B HammoHalbHBIX 3aKOHax 00 apOWTpaxe, B KOTOPBIX 3a4acTylo apOuTpakKHbIe
pelieHus1  MPUPABHUBAIOTCSI K CyNeOHBIM  pEIIeHUsM,  IpelyCMaTpUBarOTCS
pa3HOoOOpa3Hble CpeAcTBa OOXaJOBaHWS apOMTPaKHBIX pELIeHWH C pasIudyHbIMU U
3a4acTyl0 JJIMTEJIbHBIMM CpPOKaMM, a TakXKe OOIIMPHBIMM TEePeYHsSIMU OCHOBAHMM,
KOTOpBIE CYIIECTBEHHO OTIMYAIOTCSl B Pa3IMYHBIX IPaBOBbIX cuctemax. B Tumosom
3aKOHE TMpEANpPUHSTA IIONbITKA WCIPaBUTh TaKoe IIOJOXEHHUE, 4YTO TIpeAcTaBiseT
CYLIECTBEHHBIM HHTEpPEC IS CTOPOH, YYAaCTBYIOIMX B MEXIYHAPOIHOM TOPTOBOM
apouTpaxe.

a) Xodamaiicmeo 06 ommere apoumpaicHo20 peuieHus
KaK UCKAHOUYUMeAbHOe CPedcme0 004canoeanus

41. TlepBoii Mepoii, HaIIpaBJICHHOI Ha yJIy4llleHWEe CUTyalluU, SIBJISIETCS paspelleHue
JIMIIb OJHOTO BUAAa OOXaJOBAaHUS IIPUM MCKIIOYEHUM JIIOOBIX IIPOYMX CPEICTB
o0XkaJToBaHUS, KOTOpbIE pernaMeHTUPYIOTCS JIPYTAM MPOLECCYATbHBIM
3aKOHONIATEJIbCTBOM ~ COOTBETCTBYIOIIIETO  TOCYHapcTBa.  3asBIeHHMEe 00  OTMEHe
apOMTPaKHOTO pelIeHUs B COOTBETCTBUMM CO CTaTheil 34 TomaeTcs B TeUEeHUE Tpex
MeCSIIeB TIOCIe TONydeHWs apOuTpaxHoro pemieHus. CremyeT OTMETUTb, 4YTO
"oOxkajoBaHME" O3HAYaeT aKTMBHYIO "KPUTHUKY' apOMTPaKHOTO pelleHUsI; 0e3yCIOBHO,
CTOPOHE He 3ampelieHO oOpallaTbCs 3a IIOMOIIBI0 B Cyl IIyTeM HallpaBlIeHUs
BO3PaKEHUS B CBSI3U C IPOLICAYPOI TpUBEACHUS pellieHUs B MCIIOJHEHME (cTaThsd 36).
Kpome Toro, "oGxkamoBaHuWe" o3HavyaeT oOpallleHWe B Cyl, TO €CTb OpraH cCylaeOHOI
CUCTEeMBI TOCYIapCTBa; CTOPOHE HE 3aIpellieHO 0OpaIlaThCsl B apOMTPaKHBIN Cyl BTOPOiA
WHCTAHIIMU, €CJIM TaKasi BO3MOXKHOCTb ObLIa COIVIacOBaHAa CTOpPOHAMU (KaK 3TO OOBIYHO
MMeeT MECTO B HEKOTOPBIX TOBAPHBIX CAEIKAX).

28



b) Ocroeanus 0ass ommeHbl ApOUMPAICHO0 PEeUleHUs.

42. B kadecTBe [OIOJHUTEJIBHOM Mepbl B TUNOBOM 3aKOHE  COAEPXKUTCS
WCUEPNBIBAIOIINI TepeuyeHb OrpaHWYEeHHbIX OCHOBAHWM [JII OTMEHbI apOUTPa’KHOTO
peuieHus. [lo coaepxxaHUIO 3TOT MepeuyeHb COOTBETCTBYET MEPEUHIO, COAepKaIIeMyCsl B
ctathe 36(1), kotopas B3sdrta u3 ctath V Hrlo-ilopkckoil KoHBeHuu 1958 roma u
MpeaycMaTpUBaeT CJEAyIOlIMe OCHOBaHMS: OTCYTCTBUE JE€CTIOCOOHOCTM CTOPOH I1O
3aKJIIOYEHUIO  apOMTPaXHOro  COMIalleHWs  WIM  OTCYTCTBME  IOPUIMYECKU
JIEUCTBUTEIBHOTO apOMTPaXKHOIO COrjiallleHrsl; HeyBeJlOMJIEeHME O Ha3HayeHWU apOuTpa
Wi 00 apOUTpaXKHOM pa30oMpaTeNbCTBE WIM HECIOCOOHOCTh CTOPOHBI IIPEACTAaBUTH
CBOM apryMeHTbl; apOMTPaKHOE PEILIEHME KacaeTcsl BOIPOCOB, BBIXOMSIIMX 3a PaMKU
Jiesia, TIPEACTaBJIEHHOIO B apOWTpaX; COCTaB apOUTPaXKHOTO Ccyda WM BeleHUue
apOUTpaXkHOTO Pa3doMpaTeNbCTBA MPOTUBOPEUYUT JEHCTBYIOIIEMY COIJIAIIEHUI0 CTOPOH
WM, TIPU OTCYTCTBUM cOrlalleHusi, TUMOBOMY 3aKOHY; MpeaMET CIiopa HEe MOXET ObITh
00BEKTOM apOUTPAXKHOIO pa3doMpaTe/bCTBA, M HapyllaeTcs ITyOJWYHBINA ITOPSIIOK, YTO
BKJIIOYAET TakXke Cepbe3Hble OTCTYIJIEHUS OT OCHOBOMOJAraloliuxX  MOHSITUMI
MPOLIECCYaTbHOM CIPaBEIMBOCTH.

43. TlomoGHOe CXOACTBO OCHOBAHWM [UIsI OTMEHBI apOMTPaXKHOTO pelleHUus C
MOJIOKEHUSIMU, coaepKalluMucss B cratbe V Hpro-iopkckoit koHBeHuM 1958 ropa,
KacalolMMUCS OTKa3a B TNPU3HAHWM WIM TIPUBSACHUM B MCIIOJHEHUE, YXKe
npociexuBaercss B EBporneiickoii KOHBEHIIMM O MEXIyHapOTHOM TOPTOBOM apOMTpaxke
(Kenena, 1961 rom). CormacHo ee cTathe IX, pellieHMe MHOCTPAaHHOIO Cyla 00 OTMEHE
apOMTPaKHOTO pEIIeHMS IO TPUYMHAM, TOMUMO TeX, UYTO TepeurcIeHbl B CTaThe V
Hpoio-itopkckoit  koHBeHIuM 1958 roga, He SBsIETCS OCHOBAHUEM [JIsi OTKaza B
MpUBEIEHUM B UCTONHeHUe. B TumoBoM 3akoHe 3TO TMOJIOXKEHWE TTOMYIUIIO JalbHeIee
pa3BuUTHE, U B HEM ITIpeayCMaTpPUBAETCSl TIPSIMOE OrpaHWYEeHMe OCHOBAHMM JIJISI OTMEHBI
apOMTPaXKHOIO pelICHUS.

44. XoTs1 OCHOBaHUSI JJisI OTMEHbI apOUTPAXKHOIO PEIIeHUSI TIOYTU WIEHTUYHbI
OCHOBaHMSIM JJIsI OTKa3a B TMPU3HAHWM WIM TIPUBEIEHUU B WCIOJHEHUE, CeayeT
OTMETUTb JiBa pas3iuyusl MPaKTUYeCKOro xapakrtepa. Bo-mepBblX, OCHOBaHUS,
OTHOCSIIMECS K TYOJMYHOMY TMOPSIAKY, BKJIIOYasi HEBO3MOXHOCTb PACCMOTPEHUS B
apOMTPaXHOM MOPSIAKE, MOTYT MO CBOEMY CYLIECTBY Pa3IMyaTbCsl B 3aBUCUMOCTU OT
COOTBETCTBYIOILLIETO TocyaapcTBa (TO €CTb TrocyJapcTBa OTMEHBI WJIM TOCyJapcTBa
MpUBEEHUSI B UCTOJIHEHWE). Bo-BTOpbIX, 4TO Gojiee BakHO, OCHOBaHUs ISl OTKasza B
MPU3HAHUW WIU TPUBEACHUW B WCIOJHEHUE NeHCTBUTENbHBI U 3(GhEKTUBHBI JIUIIbL B
rocynapcrtse (MM B TOCYIapcTBax), II€ BbIMIPaBLIas CTOPOHA CTPEMUTCS OOECIEYUThb
NMpU3HaHUWE W MNpUBEeHUE B MCIIOJHEHWE, B TO BpeMsl KaKk OCHOBAHUS IS OTMEHbBI
pelieHus] MMEIOT MHbIe TIOCJEACTBMS: OTMEHa apOMTPaKHOTO pelleHUsT B MeCTe ero
BBIHECEHUST MCKJIIOUAeT MPUBEIEHUE 3TOr0 apOUTPaKHOTO PEILIeHUsI B UCITOJHEHME BO
BCeX JIPYTMX CTpaHax Ha OCHOBAaHWMU MOANMYHKTa e) myHkTa 1 ctathu V Hbro-iiopkckoi
koHBeHIIMM 1958 roma m moanyHkra a) V) nmyHkTa 1 crateu 36 TunoBoro 3akoHa.

8. Ilpusnanue u npueedenue 8 ucnoaHeHue apoOUMPAINCHLIX PeuleHUlL

45. TlocneaHssi, BocbMasi TiaBa THUIIOBOro 3aKOHa KacaeTcsl IpU3HAHUS U TIPUBEACHUS
B WCMOJHEHWE apOUTpakHbIX peleHuil. Ee TmonoxeHus OTpaxaloT BaxXHOE
OCHOBOITOJIAraoliee peleHre 0 TOM, YTO OTHU M T€ K€ HOPMBI JODKHBI TIPUMEHSITBCS K
apOUTPaXKHBIM pEIIEHUSIM, HE3aBUCUMO OT TOTO, TJIe OHU BBIHECEHBI - B CTpaHe, TJe OHU
JOJKHBI TIPUBOAMTLCSI B MCTIOJIHEHUE, WIM 3a TPAHUIIEH, - U YTO 3TU HOPMBI JOJKHBI B
MaKCHUMaJIbHOW Mepe cooTBeTCTBOBaTh Hblo-fiopkckoi kKoHBeHIU 1958 rona.
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a) Obecneuerue eOUHOOOPA3HO2O pedcUMa 0451 B8CeX APOUMPANCHBIX PeUleHUU,
He3a8UCUMO OM CMPAHbL UX BbIHECEHUS.

46. B pesynbraTe obecrieueHNs eMMHOOOPA3HOTO PeXXMMa B OTHOIICHUN apOUTPaskKHBIX
pelleHnii, BBIHECEHHBIX B MEXIyHApPOIHOM TOPrOBOM apOuUTpaxe, He3aBUCHMMO OT TOTO,
B Kakoil cTpaHe OHHU ObLIM BbIHECEHbI, B THUIIOBOM 3aKOHE BIIEPBbIE MPOBOAUTCS
pasIuuue MexXmy 'MeXIyHapoOHbIMU' UM "HEeMEXIyHapOIHBbIMU' PEIICHUSMU BMECTO
TPAAMLIMOHHOTO pa3rpaHUYeHUs] "MHOCTPAHHBIX' U "BHYTpEeHHUX' apOUTPaKHBIX
peuieHuii. Takoe HOBOe pasrpaHMueHUEe Oa3uMpyeTcsl Ha MaTepuajbHO-TIPABOBBIX
OCHOBaHHUSX, a HE Ha IPUHLUIE TEPPUTOPUATBbHBIX TI'PaHULl, KOTOPBIA SIBIISIETCS
HEYMECTHbIM BBMIY OIrPAaHMYEHHOTO 3HA4YeHMs MecTa apOuTpaxka mpu pasdope
MEXIYHApOAHBIX NeJd. Mecrto apOuTpaxa 3ayacTylo BbIOMpaeTcs W3 COOOpaXeHUi
yao0CTBa Uil CTOPOH, M CIOP MOXET MMEThb CaMO€ He3HAuYMTeJbHOE OTHOIIEHUE K
rOCyIapCTBy, TI€ MPOXOAUT apOUTpaxX, WIA BOOOLIE HE MMEThb TakoBoro. [loatomy
NpU3HaHWE U TIPUBEACHVE B MCIOJHEHUE "MEXIyHAapOAHBIX apOMTPaKHBIX PEIICHMM,
"MHOCTPaHHBIX" WM "BHYTPEHHUX', HOKHO PEryJIMpoBaTbCs ONHMMM W TEMM Ke
MOJOKEHMUSIMU.

47. 3a cyer WHCIIONB30BaHMS B KadecTBe oOpasla IsI HOPM O IIPU3HAHUM U
NpPYBEACHUN B MCIOJHEHNWE COOTBETCTBYIOIIMX IOJ0XeHUI HbIo-OpKCKOl KOHBEHLIMU
1958 roma TumoBoii 3aKOH [OIOJHSIET, HE CO3JaBasl HHMKAKMX KOJJIU3UH, pPEXUM
MNPU3HAHUS U TIPUBEACHUS B UCITOJIHEHUE, YCTAHOBJICHHBIM 3TOM YCIEIIHO MPUMEHSIEMOMR
Konsenmueii.

b) Ilpouedyprbie ycaosus npusHanus U NpUedeHuUs 8 UCNOAHEHUE

48. CommacHo myHKTy 1 cratbu 35 mo0oe apOUTpaxkKHOEe pellleHHe, He3aBHCHMO OT
TOTO, B KaKO CTpaHe OHO OBbLIO BBIHECEHO, TIPU3HACTCS 00sI3aTeIbHBIM M TIOUTEXKAIIM
TIPUBEICHUIO B MCITOJIHEHNE TIPY YCIOBUM COOJTIONEHUS TOJOXEHMI TTyHKTa 2 cTatbu 35
u cratbu 36 (B KOTOpOI M3JIararoTcsi OCHOBAHUSI IS OTKa3a B TIPU3HAHWM WM
npuBeneHUM B ucnojHeHue). C  ydeToM YIIOMSHYTOTO BBIIIE COOOpakeHus1 00
OTPaHMYEHHOM 3HAUYeHWM MecTa apOuTpaxa IIpu pa3dope MEXKIyHApOTHBIX Iel |
11eJIeCO00pPa3HOCTH  TIPEONOJICHUSI  TEPPUTOPUANIBHBIX  OTPAaHWYCHMI  TIPUHITAI
B3aMMHOCTM HE BKJIIOYCH B KayeCcTBE YCJIOBUS I TpU3HAHUS W TIPUBEACHUS B
WCITOJTHEHHE.

49. B TunoBoM 3aKOHE HE MEPEUYMCIISIIOTCS IMPOLEIYpPHbIE 3JEMEHTHl IMPU3HAHUS U
MpUBEIEHUS B MWCIOJHEHME BBUAY OTCYTCTBUSI IIPAKTUYECKOM HEOOXOAMMOCTH B
00eCreYeHM MX eIMHOOO0pa3usi, a TakXKe MOCKOJIbKY OHU COCTaBJISIIOT HEOThEMJIEMYIO
4acTh HAIIMOHAJIBHOIO ITPOILIECCYaIbHOTO 3aKOHOMATEJNbCTBA M TpakTuku. B TumosBom
3aKOHE JIMIIb YCTAHABIMBAIOTCS OTAEIbHBIE YCIOBMS Ui OOecredeHus] MPUBEACHUST B
WUCTIOJIHEHUE AapOMTPaKHBIX PEIIeHWI: TMUMCbMEHHOE 3asBIeHUME C IPUIOKEHUEM
apOUTPaXKHOTO pellieHus 1 apOUTPaKHOTO cornaiieHus (yHKT 2 cTatbu 35).

¢) OcHoaHUs 0451 OMKA3A 6 NPUBHAHUU UAU NPUBEOCHUU 6 UCHONHEHUE

50. Kak ormedanoch BEIIIE, OCHOBAaHMSI, II0 KOTOPHIM MOXKET OBITh OTKa3aHO B
NpU3HAHWKA WIA TIPUBEACHMMA B WCIIOJHEHME B COOTBETCTBMM C THUIIOBBEIM 3aKOHOM,
WIEHTUYHLI OCHOBAaHMSIM, IIEpEUYMCIIEHHBIM B cTaThe V HpBIO-MOpKCKOI KOHBEHIINM.
EnvHCTBEHHOE OTJIMYME COCTOUT B TOM, UTO COIIacCHO THUMOBOMY 3aKOHY OHU KacaloTcs
HE TOJIbKO MHOCTPAaHHBIX apOMTPaKHBIX PEIICHWI, HO BCEX pEIIeHUI, BBIHECEHHBIX B
MEXIyHapOTHOM TOPrOBOM apOuTpaxe. XOTsI HEKOTOphIe MOJIoXKeHMs 3Toii KoHBeHIINM,
B YaCTHOCTM MX (DOPMYJMPOBKM, BO3MOXHO, HYXIAIOTCS B YIIYYIIEHWU, OXHAKO JIAIIb
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MepBO¢ U3 BKIIIOYCHHBIX B CIIMCOK OCHOBAHUI (TO €CTh MOJIOXKEHHUE O TOM, YTO "CTOPOHBI
apOMTPaKHOTO COIVIAIICHUSI, COIJIACHO IIPUMEHMMOMY K HUM IIpaBy, OBUIA B
OIIpeICICHHOI Mepe HelleeCIIOCOOHKI") ObLIO M3MEHEHO, TTOCKOJIbKY, KaK ITPM3HABAJIOCh,
COIIEpKAIAsACA B HEM HOpPMA SIBISETCS HEMOJIHOW M TOTEHLMAIBbHO KOJUIM3UOHHOM.
B menom OBUIO IIpU3HAHO 1ieJIeCOOOpa3HbIM, M3 COOOpaxkeHUi eauHOoOoOpasusl,
HCIIOJIb30BaTh TaKUeE Xe Moaxo U (GOpMYJIMPOBKHU, KaK U B 3TOi1 BaxkHOi KoHBeHLIMN.
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