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tracts for the International Sale of Goods, adopted on
10 April 1980 at Vienna.*

(b) Brussels Convention of 1924 on bills of lading

38. At its fourth session the Commission decided to
examine the International Convention for the Unifi-
cation of Certain Rules relating to Bills of Lading (the
Brussels Convention of 1924) and the Protocol to amend
that Convention (the Brussels Protocol of 1968) with a
view to revising and amplifying the rules as appropriate.’
In this examination there was close co-operation between
the Commission and the United Nations Conference on
Trade and Development. The result of this examination
was the United Nations Convention on the Carriage of
Goods by Sea adopted on 31 March 1978 at Hamburg.*

(c) New York Convention of 1958 on arbitration-
model arbitration law

39. The Commission, at its tenth session, considered
certain recommendations of the Asian-African Legal
Consultative Committee (AALCC) relating to inter-
national commercial arbitration.’” These recommen-
dations were aimed at ensuring the autonomy of parties
to agree on arbitration rules irrespective of any contrary
provision of the law applicable to the arbitration, at
safeguarding fairness in arbitral proceedings, and at
excluding reliance on sovereign immunity in inter-
national commercial arbitration.®® It was suggested by
AALCC that these issues could possibly be clarified in a
protocol to the 1958 New York Convention on the Rec-
ognition and Enforcement of Foreign Arbitral Awards.

40. Inthe decision taken at its tenth session the Com-
mission requested the Secretary-General to consult with
AALCC and other interested international organizations
and to prepare studies on the matters raised by AALCC.
Pursuant to this request the Secretary-General submitted
two reports to the twelfth session of the Commission.
One analysed over one hundred court decisions con-
cerning the application and interpretation of the 1958
New York Convention.*® The report concluded that the
Convention, despite some minor deficiencies, had satis-
factorily met the general purpose for which it was
adopted.

41. The second was a note by the Secretariat which
discussed the need for greater uniformity of national
laws on arbitral procedure and the desirability of estab-
lishing standards for modern and fair arbitration pro-

34 A/CONF.97/18, Annex I (Yearbook . . . 1980, part three, I, B).

35 Official Records of the General Assembly, Twenty-sixth Session,
Supplement No. 17 (A/8417), para. 19 (Yearbook . . . 1971, part one,
I, A).

36 A/CONF.89/13, Annex I (Yearbook . . . 1978, part three, I, B).

37 Official Records of the General Assembly, Thirty-second Session,
Supplement No. 17 (A/32/17), annex I, paras. 27-37 (Yearbook . . .
1977, part one, II, A, Annex II).

38 The recommendations of AALCC are contained in A/CN.9/127,
Annex (Yearbook . . . 1977, part two, III).

39 A/CN.9/168 (Yearbook . . . 1979, part two, II1, C).

cedures.®®* The note suggested that the Commission
commence work on a model law on arbitral procedure
which could help to overcome most of the problems
identified in the above survey and meet the concerns
expressed in the recommendations of AALCC.

42, The Commission agreed at its twelfth session that
there was no need to alter or amend, by way of revision
or protocol, the 1958 Convention.* At the same time it
was agreed that a model law could assist States in
reforming and modernizing their law on arbitration pro-
cedure and would thus help to reduce the divergencies
encountered in the interpretation of the 1958 New York
Convention.

43. At this session the Commission will have before
it a report of the Secretary-General on the identification
of issues possibly to be included in a model arbitration
law.#2

4. Reliance upon existing texts as models

44, In some cases the Commission has undertaken
work in a field in which there was no existing inter-
national text of universal applicability to be adopted,
approved or revised. In these cases the Commission has
expected the Secretariat to rely upon the existing
regional, national or private texts already in existence as
models for its own. In some cases this expectation has
been explicit in the decision by the Commission while in
other cases the preparatory work by the Secretariat has
made clear the sources which could be relied upon.

(@) UNCITRAL Arbitration Rules

45. The decision by the Commission at its sixth
session to request the Secretary-General to prepare a
draft set of arbitration rules for optional use in ad hoc
arbitration relating to international trade® arose out of
an original recommendation by the Special Rapporteur,
Mr. Ion Nestor (Romania), that further study be given to
the desirability of drawing up a model set of arbitration
rules containing basic provisions.* It was noted in his
report that there were innumerable sets of arbitration
rules, almost all of which had been prepared for the use
of a single arbitration centre, with no single set of
arbitration rules serving as a model for the others. Never-
theless, it had been noted that “Even in the absence of
evident harmony among the various provisions of the
rules, the Bconomic Commission for Europe was able to
deduce the general principles of those rules”.* There-

40 A/CN.9/169 (Yearbook . . . 1979, part two, III, D).

41 Official Records of the General Assembly, Thirty-fourth Session,
Suplement No. 17 (A/34/17), paras. 76-81 (Yearbook . . . 1979, part
one, II, A).

42 A/CN.9/207 (reproduced in this volume, part two, III).

43 Official Records of the General Assembly, Twenty-eighth Ses-
sion, Supplement No. 17 (A/9017), para. 85 (Yearbook . . . 1973, part
one, I, A).

4 A/CN.9/64, para. 180 (Yearbook . . . 1972, part two, III).

45 Ibid., para. 178.
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fore, it was thought possible to draw up model rules
containing basic provisions which would subsequently be
recommended to all arbitration centres for gradual
inclusion in their rules.

46. The Secretary-General in presenting the analysis
of the comments of Governments on the proposals of the
Special Rapporteur noted that there were two existing
sets of arbitration rules drawn up by regional economic
commissions: the Arbitration Rules of the Economic
Commission for Europe (ECE Rules), adopted in 1966,
and the Rules for International Commercial Arbitration
of the United Nations Economic Commission for Asia
and the Far East (ECAFE Rules), adopted in 1966.4

47. The Secretary-General suggested that in view of
the experience gained in respect of those regional
uniform rules, the Commission might wish to consider
whether the drawing up of a set of arbitration rules for
world-wide use in ad hoc arbitration would not be the
most appropriate method for the realization of the
Special Rapporteur’s proposal. He suggested that such a
set of rules could immediately be used, if chosen by the
parties, in ad hoc arbitration. In addition, such uniform
rules for ad hoc arbitration might be found useful if it
were decided at a later stage to give further attention to
the harmonization of the rules of existing arbitration
centres. Thus, such uniform rules could, even before
their acceptance by existing arbitration centres, con-
tribute to the unification of commercial arbitration, not
only in those regions where uniform rules and appro-
priate arbitration centres already existed but also in other
countries and regions and in international trade.

48. In preparing the draft Rules, the Secretary-Gene-
ral, at the request of the Commission, took into account
the ECE Rules and, the ECAFE Rules. He also took into
account the following rules: the Rules of Conciliation
and Arbitration of the International Chamber of Com-
merce, 1975, the Rules of Procedure of the Inter-
American Commercial Arbitration Commission, the
Commercial Arbitration Rules of the American Arbi-
tration Association, the Rules of Procedure of the
Foreign Trade Arbitration Commission at the USSR
Chamber of Commerce. In addition, he took account of
three conventions: the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, New
York, 1958, the European Convention on International
Commercial Arbitration, Geneva, 1961, and the Con-
vention on the Settlement of Investment Disputes bet-
ween States and Nationals of Other States, Washington,
1965.4

49. The Secretary-General prepared the draft Rules
in consultation with the International Committee on
Commercial Arbitration. At the request of the Com-
mission, the Secretary-General, prior to presenting the

46 A/CN.9/112, paras. 1-8 (Yearbook . . . 1976, part two, III, 1).
47 A/CN.9/112, paras. 1-8 (Yearbook . . . 1976, part two, III, 1).

draft Rules to the Commission, circulated them for
comments to the regional economic commissions of the
United Nations and to centres of commercial arbitration,
some 75 in total. In addition, the draft Rules were
discussed at the Fifth International Arbitration Congress
held at New Delhi, India, from 7 to 10 January 1975
prior to their consideration by the Commission.

50. The Commission adopted the UNCITRAL Arbi-
tration Rules at its ninth session in 1976.4

(b) UNCITRAL Conciliation Rules

51. A similar approach was taken in the preparation
of the UNCITRAL Conciliation Rules. In particular, in
the preparation of the draft Rules, the Secretariat held
consultations with representatives of the International
Council for Commercial Arbitration and the Inter-
national Chamber of Commerce. Prior to their consider-
ation and adoption by the Commission at its thirteenth
session, the draft Rules were transmitted to Governments
and interested international organizations for their
observations.”

(c) UNIDROIT draft law on validity of contracts

52. The Commission, at its sixth session, noted the
receipt of a letter from the President of UNIDROIT
which transmitted the text of a “draft of a law for the
unification of certain rules relating to the validity of
contracts of international sale of goods” and which
invited the Commission to include the consideration of
this draft as an item on its agenda.”® At its seventh
session the Commission requested the Working Group
on the International Sale of Goods “after having com-
pleted its work on the uniform law on the international
sale of goods, to consider the validity of contracts for the
international sale of goods, on the basis of the .,
UNIDROIT draft, in connexion with its work on
uniform rules governing the formation of contracts for
the international sale of goods.”’’!

53. The Working Group considered the draft law at
its eighth and ninth sessions and decided that articles 3 to
5 on interpretation of statements by and acts of the
parties should be included in the draft convention on
formation of contracts for the international sale of
goods. These articles, as amended, appear as article 8 of
the United Nations Convention on Contracts for the
International Sale of Goods.’?

48 Official Records of the General Assembly, Thirty-first Session,
Supplement No. 17 (A/31/17), para. 56 (Yearbook . . . 1976, part one,
11, A).

49 Official Records of the General Assembly, Thirty-fifth Session,
Supplement No. 17 (A/35/17), paras. 30 and 106 (Yearbook . . . 1980,
part one, II, A).

50 1bid,, Twenty-eighth Session, Supplement No. 17 (A/9017), paras.
144-148 (Yearbook . . . 1973, part one, II, A).

51 Ibid., Twenty-ninth Session, Supplement No. 17 (A/9617), para. 93
(Yearbook . . . 1974, part one, II, A).

52 A/CONF.97/18, Annex I (Yearbook . . . 1980, part three, I, B).
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(d) New York Convention of 1974 on limitations in
sales

54. When the Commission, at its second session,
decided to create a Working Group on Time-Limits and
Limitations (Prescription) and to request it to study the
topic of time-limits and limitations (prescription) in the
field of international sale of goods with a view to the
preparation of a preliminary draft of an international
convention, it had before it (1) the preliminary draft
Convention on the proper law and unification of pro-
visions concerning prescription in connexion with
materialization of international trade, prepared in 1961
within the framework of the Council for Mutual
Economic Assistance, (2) the provisions on prescription
in the General Conditions of Delivery, 1968, of the
Council for Mutual Economic Assistance, (3) a pre-
liminary draft convention on the uniform effect of the
lapse of time on international sales of tangible movables,
prepared by Professor H. Trammer of Poland, and (4)
draft European rules on extinctive prescription, prepared
within the framework of the Council of Europe.®

55. The result of the work undertaken by the Work-
ing Group is the Convention on the Limitation Period in
the International Sale of Goods, adopted on 12 June
1974 in New York .54

(e} Draft convention on negotiable instruments

56. The Commission, at its second session, con-
sidered the possibilities for the harmonization and unifi-
cation of the law of negotiable instruments.’® It noted
that there were two principal systems of negotiable
instruments law, i.e. that represented by the Geneva
Conventions of 1930 and 1931 and that represented by
the Bills of Exchange Act, 1882 of the United Kingdom
(BEA) and the United States Uniform Commercial Code
(UCC), even though within these systems complete
unification had not yet been achieved.

57. The Commission was of the opinion that a
parallel unification of the two main systems would be a
difficult and long-term task and that the work of unifi-
cation should be concentrated on creating a new
negotiable instrument for international payments that
would reduce the problems arising out of the two
systems. Therefore, the draft Convention on Inter-
national Bills of Exchange and International Promissory
Notes, which has been prepared by the Working Group
on International Payments, has been based on a syn-
thesis of the 1930 Geneva Uniform Law on Bills of

33 Official Records of the General Assembly, Twenty-fourth Ses-
sion, Supplement No. 18 (A/7618), paras. 40-46 (Yearbook . ..
1968-1970, part two, 11, A).

54 A/CONF.63/15 (Yearbook . . . 1974, part three, I, B).

55 Official Records of the General Assembly, Twenty-fourth Ses-
sion, Supplement No. 18 (A/7618), paras. 63-88 (Yearbook . . . 1968-
1970, part two, II, A).

Exchange and Promissory Notes, the BEA and the
UCC.

(f) New international economic order: industrial
contracts

58. The Working Group on the New International
Economic Order, at its session held in New York in
January 1980, recommended to the Commission for
possible inclusion in its work programme, inter alia:

“Harmonization, unification and review of con-
tractual provisions commonly occurring in inter-
national contracts in the field of industrial
development, such as contracts on research and
development, consulting, engineering, supply and
construction of large industrial works (including turn-
key contracts or contracts produit en main), transfer
of technology (including licensing), service and main-
tenance, technical assistance, leasing, joint venture,
and industrial co-operation in general.”s’

59. The Working Group was of the opinion that this
item would be of special importance to developing
countries and to the work of the Commission in the
context of the new international economic order.® The
Group therefore requested the Secretariat to prepare a
study on this item and submit it to the Commission at its
next session so that the Commission could take its
decisions in full knowledge of the issues involved.

60. The report submitted by the Secretariat discussed
each of the ten types of contracts in the field of industrial
development mentioned by the Working Group in terms
of their main characteristics and contents, existing
legislation, work done by other international organi-
zations and bodies and possible work to be done by
UNCITRAL.® In general, it was found that few coun-
tries had existing legislation directed specifically at any
of these types of contracts, but that a number of inter-
national organizations, both public and private, had
prepared model or standard contracts, checklists or
guides for the negotiation of such contracts.

61. The Commission at its thirteenth session con-
sidered the report of the Secretary-General and decided
to commence work on contractual provisions relating to
contracts for the supply and construction of large indus-
trial works (including turn-key contracts or contracts
produit en main) and contracts on industrial co-opera-~

56 The original draft of a uniform law on international bills of
exchange with commentary was in A/CN.9/67 (Yearbook . . . 1972,
part two, II, 1). When it was decided to expand the proposed uniform
law to include promissory notes, a new draft was prepared based on the
same principles (A/CN.9/WG.IV/WP.2 (Yearbook ... 1973, part
two, II, 2)). It was the latter text which has formed the basis of
deliberations of the Working Group.

57 A/CN.9/176, para. 31 (Yearbook . . . 1980, part two, V, A).

58 This recommendation was supported by the Asian-African Legal
Consultative Committee, A/CN.9/194 (Yearbook . . . 1980, part two,
Vv, D).

59 A/CN.9/191 (Yearbook . . . 1980, part two, V, B).
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tion in general % It was noted that these contracts were of
a complex nature and included elements found also in
other types of contracts. It was thought that the
contracts would, therefore, form a basis for possible
future work in respect of other related contracts.

62. The Commission endorsed the suggestion by the
Secretariat that its work in respect of the contracts
selected by the Commission should comprise studies of
the available literature and the relevant work of other
organizations and should analyse international contract
practices.! The view was also expressed that the Com-
mission should consider the desirability of harmonizing
and unifying contractual provisions or clauses commonly
occurring in international contracts in the field of
industrial development,

63. The report of the Secretary-General submitted to
the second session of the Working Group analyses
provisions in a number of model contracts, standard
contracts and general conditions prepared by other
international organizations in respect of contracts for the
supply and construction of large industrial works.8

5. Preparation of text for use by other formulating
agencies

Unit of account

64. The current activity by the Commission in
developing a unit of account of constant value for use in
conventions which provide for a limitation of liability
illustrates another aspect of the role the Commission is
called on to fulfil.®* The various conventions in question
have been sponsored by a number of different organi-
zations, both regional and world-wide. Each formulating
agency has faced the same problems caused by the
change in the role of gold as a measure of constant value.
Any one of them could have undertaken the task of
redrafting the provisions on the unit of account for use
for its own conventions. Indeed, it was the International
Civil Aviation Organization which first shifted from the
gold franc to the Special Drawing Right as the unit of
account in such conventions. However, it is more
appropriate that a model clause for use in a large number
of conventions be elaborated by an organization whose
competence extends across the entire field of inter-
national trade law rather than by an organization whose
competence is limited to certain aspects of that law. The
staff of the International Monetary Fund is actively
co-operating with the Commission in this undertaking.

60 Official Records of the General Assembly, Thirty-fifth Session,
Supplement No. 17 (A/35/17), para. 143 (Yearbook . . . 1980, part
one, II, A).

61 Ibid., para. 139,

62 A/CN.9/WG.V/WP.4 and Add.1-8 (reproduced in this volume,
part two, IV, B, 1).

63 The decision to include such an item in the programme of work of
the Commission was made at the eleventh session of the Commis-
sion, Official Records of the General Assembly, Thirty-third Session,
Suppiement No. 17 (A/33/17), para. 67 (Yearbook ... 1978, part
one, II, A).

B. Collection and dissemination of information
concerning international trade law

65. At the first session of the Commission

“29. The view was expressed by the great majority
of speakers that the collection and dissemination of
information pertaining to international trade law was
a matter to which the Commission should give very
early consideration. The Commission, it was said,
could only have a complete view of what should be
accomplished in the field of harmonization and unifi-
cation, and more usefully expend its efforts to that
end, if it had a complete picture of what had already
been accomplished. The collection and dissemination
of such information would ensure, on the part of the
Commission, as well as on the part of other bodies
active in the field, that wasteful duplication of effort
and of result was avoided. On the basis of such
information, the activities of the Commission and of
other bodies could be satisfactorily co-ordinated. The
circulation of information would make possible the
dissemination on an international level of more exact
and complete data on activities under way and on the
results already achieved in the field of international
trade law.

“30. The information to be collected, it was
suggested, might include information as to all bodies
active in the field of harmonization and unification of
international trade law and information as to all work
already accomplished and presently undertaken in the
field of harmonization and unification. The collection
and dissemination of such information was envisaged
as a permanent aspect of the work of the Commission.
It was thought that it would be appropriate to entrust
this function to the Secretariat, which would act as a
clearing-house, or documentation centre, for infor-
mation on international trade law.”’¢

66. The Commission has undertaken or contemplated
undertaking a number of different activities relevant to
the collection and dissemination of information on the
harmonization and unification of international trade
law.

1, Publication of information

(@) Current activities of other organizations

67. At its first session the Commission decided to
compile a register of organizations actively engaged in
the progressive harmonization and unification of the law
of international trade with a summary of the work which
had been accomplished or was being done by them .5

64 Official Records of the General Assembly, Twenty-third Session,
Supplement No. 16 (A/7216), paras. 29-30 (Yearbook . . . 1968-1970,
part two, I, A).

65 Ibid., para. 60 subparas. 1-3, 6.
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68. This decision was reaffirmed at the second session
of the Commission when the subject was discussed under
the topic of “Co-ordination of the work of organizations
in the field of international trade law” as well as under
the topic of “Register of organizations”. The Com-
mission was of the opinion that co-operation and
exchange of information between organizations on their
work would facilitate co-ordination. To that end it
requested the Secretary-General to keep other organi-
zations informed about the Commission’s work. It also
requested the Secretary-General to collect information
on the activities of other organizations pertaining to the
priority topics included in its programme of work and to
make such information available to the Commission on
the occasion of its annual sessions.

69. At its third session the Commission again con-
sidered the question within the context of establishing a
register of organizations, as had been suggested at its
second session.”” The Commission considered two
alternative methods by which up-to-date information on
the activities of other organizations on matters dealt with
by the Commission could be presented: (1) a permanent
publication and (2) annual reports by the Secretary-
General for the use of members of the Commission. The
view was generally held that the second method was an
adequate means of providing the Commission with the
necessary information and the Commission requested the
Secretary-General to submit such a report to the annual
sessions of the Commission. This request was reaffirmed
by the Commission at its twelfth session®® and, at the
request of the Commission, by the General Assembly, at
its thirty-fourth session.®

70. Pursuant to this request, since the fourth session
of the Commission, the Secretary-General has submitted
a report on the work of other organizations in the field of
international trade law to each of the annual sessions of
the Commission. Commencing with the report submitted
to the sixth session of the Commission, these reports on
the work of other organizations have been reprinted
in the Yearbook, thereby making them permanently
available.

(b) Register of texts

71. The Commission at its first session decided to
publish a register of texts in the English, French, Russian
and Spanish languages which would contain:

(@) The text of existing international conventions,
model and uniform laws, customs and usages of a multi-
lateral nature which had been published in written form;

66 Ibid., Twenty-fourth Session, Supplement No. 18 (A/7618),'paras.
134-141, 143-155 (Yearbook . . . 1968-1970, part two, II, A).

§7 Ibid., Twenty-fifth Session, Supplement No. 17 (A/8017), paras.
167-172 (Yearbook . . . 1968-1970, part two, III, A).

68 Official Records of the General Assembly, Thirty-fourth Session,
Supplement No. 17 (A/34/17), para. 131 (Yearbook . .. 1979, part
one, I, A).

69 Resolution 34/142, para. 5(b) (Yearbook ... 1980, part one,
1, ).

(b) A brief summary of proposed international con-
ventions, model and uniform laws, customs and usages
of a multilateral nature which were in preparation and
had been published in written form.

The registers were, in the first instance to be concerned
with:

(@) The law of sale of goods;
(b) Standard trade terms;

(¢) Arbitration law;

(d) Negotiable instruments;

(¢) Documentary credits and the collection of com-
mercial paper.”

72. At its second session the Commission confirmed
the decision made at its first session to publish a register
of texts.”! There was general agreement that the registers
should serve the dual purpose of assisting the Com-
mission in its own work and of providing the outside
world (e.g. Governments, universities, organizations,
commercial circles) with readily accessible texts of inter-
national legal instruments and related material. The list
of subjects to be covered in the register was expanded to
include the fields of guarantees and securities and of
international shipping legislation, those fields having
been added to the Commission’s programme of work at
its second session.

73. At its fourth session the Commission noted that
the first volume of the register of texts had been
published and authorized the publication of a second
volume.” This second volume was published in 1973. No
further volumes have been published. As a result, the
registers of texts do not include the three conventions
and two sets of rules for the settlement of disputes which
have been produced by the Commission.

(¢} Yearbook
74. At its second session

“The Commission was of the opinion that it was
desirable to establish an UNCITRAL Yearbook to
make the Commission’s contribution in the field of
international trade law more widely known and more
readily available beyond the forum of the United
Nations.””

75. Publication of the first volume of the Yearbook
was authorized at the Commission’s third session and the

70 Official Records of the General Assembly, Twenty-third Session,
Supplement No. 16 (A/7216), para. 60, subparas. 1, 4-6 (Year-
book . . . 1968-1970, part two, I, A).

L Ibid., Twenty-fourth Session, Supplement No. 18 (A/7618), para.
141 (Yearbook . . . 1968-1970, part two, II, A).

72 Official Records of the General Assembly, Twenty-sixth Session,
Supplement No. 17 (A/8417), para. 131 (Yearbook . . . 1971, part one,
11, A).

73 Ibid., Twenty-fourth Session, Supplement No. 18 (A/7618), para.
162 (Yearbook . . . 1968-1970, part two, II, A).
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second volume at its fourth session.” At its fifth session
the Commission decided that the Yearbook should be
published on an annual basis as soon as practicable
following the Commission’s session to which the
particular volume related.” “Such annual publication of
the Yearbook would enable legal and business circles to

follow the work of the Commission more closely and.

provide the means for the timely examination and
evaluation of the Commission’s work.,”’76

(d) Bibliography

76. The Commission at its first session requested the
Secretary-General to inquire whether one or more
universities, research or similar institutions in the States
members of the United Nations would be willing to
compile and disseminate a list of published books,
articles and commentaries on those international con-
ventions, model and uniform laws, customs and usages
of a multilateral nature which were to be included in the
register of texts.”

77. In accordance with the request of the Com-
mission, the Parker School of Foreign and Comparative
Law began the preparation of a bibliography on inter-
national trade law. A sample of the bibliography dealing
with the materials on arbitration was presented to the
Commission at its second session.”

78. At the third session of the Commission further
bibliographies on international sale of goods, standard
trade terms, negotiable instruments and bankers’ com-
mercial credits were presented to the Commission.” In a
report to the Commission at that session the Secretary-
General pointed out that the bibliography was being
compiled without compensation by the Parker School of
Foreign and Comparative Law of Columbia University
but that it did not appear feasible to expect an institution
to contribute such services indefinitely.%

79. The Commission was of the opinion that various
alternative ways of expanding the bibliographies without
expenditure should be explored before requesting the
General Assembly to make funds available to support
further work on bibliographies.®!

74 Ibid., Twenty-fifth Session, Supplement No. 17 (A/8017), para.
209 (Yearbook . . . 1968-1970, part two, III, A); ibid., Twenty-sixth
Session, Supplement No. 17 (A/8417), para. 135 (Yearbook . . . 1971,
part one, I, A).

75 Ibid., Twenty-seventh Session, Supplement No. 17 (A/8717), para.
104 (Yearbook . . . 1972, part one, II, A).

7 Ibid., para. 102. The Secretariat regrets that the publication of
Volume IX of the Yearbook has been delayed due to the transfer of the
Commission’s Secretariat from New York to Vienna. It is hoped that
the prompt publication of the Yearbook will soon be restored.

77 Ibid., Twenty-third Session, Supplement No. 16 (A/7216), para. 60,
subpara. 7 (Yearbook . . . 1968-1970, part two, I, A).

78 A/CN.9/24/Add.1.

79 A/CN.9/R.3.

80 A/CN.9/43. .

81 Official Records of the General Assembly, Twenty-fifth Session,
Supplement No. 17 (A/8017), paras. 179-186 (Yearbook . .. 1968-
1970, part two, III, A).

80. The Secretary-General reported to the Com-
mission at its fourth session that it did not appear
feasible to have bibliographies prepared on the priority
topics of the Commission’s programme of work on a
voluntary basis and that the cost of having it done by
staff of the Secretariat would be prohibitively ex-
pensive.®2 However, as an alternative a “Survey of
Bibliographies Relating to International Trade Law’’ was
presented to the Commission with the suggestion that it
might be considered to sufficiently meet current needs.%

81. At its fourth session, the Commission requested
the Secretary-General to invite members of the Com-
mission to provide him with bibliographies relating to
subject-matters included in the work of the Com-
mission.® Bibliographical materials were subsequently
supplied by Australia, Austria, Belgium, Brazil, Chile,
Hungary, Italy, Romania, the United Kingdom of Great
Britain and Northern Ireland and the Union of Soviet
Socialist Republics.?

82. At its third session the Commission, consistent
with its desire that alternative ways be found to have
bibliographies prepared without requesting funds from
the General Assembly, authorized the inclusion of a
bibliography on the Commission and its work in the first
volume of the Yearbook.’® Each subsequent volume of
the Yearbook has contained a bibliography of materials
on the Commission and its work prepared by the Secreta-
riat. In preparing the bibliography the Secretariat has
been deeply grateful for the suggestions made to it by
members of the Commission and other interested
persons of items to be included.

(e) Teaching materials

83. The report of the Secretary-General to the third
session of the Commission on training and assistance in
the field of international trade law suggested “that an
effective tool for the dissemination of international trade
law, particularly in developing countries, may be
through preparation of teaching materials. Such mat-
erials might serve various functions: to introduce law
students in various countries to this developing body of
law and also to help make this material more readily
available to teachers, government officials and prac-
titioners.”’%’

84. The Commission agreed with this suggestion and
requested the Secretary-General “to consult with

82 A/CN.9/L.20.

83 A/CN.9/L.20/Add.l (Yearbook . ..
graphies, 1).

84 Official Records of the General Assembly, Twenty-sixth Session,
Supplement No. 17 (A/8417), para. 137 (Yearbook . . . 1971, part one,
I, A).

85 These materials were published in document A/CN.9/L.25 (Year-
book . . . 1974, part three, II, A).

86 The proposal that a bibliography be included was made in
A/CN.9/32/Add.1, Annex 1.

87 A/CN.9/39, para. 11.

1971, part two, Biblio-
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appropfiate institutions on the feasibility of developing
teaching materials in the subject matter of this field”’ .5

85. The Commission was informed at its fourth
session that one organization had shown interest in the
project and was developing plans for the production of
these materials for use in Africa and Latin America.®
However, at its fifth session the Commission was
informed that there had been changes in the programmes
of that organization and it was no longer planning on
producing the envisaged teaching materials.®

86. At the fifth session of the Commission ‘‘some
representatives emphasized the importance of the project
relating to the development of teaching materials on the
subject of international trade law, and hoped that the
Secretariat would succeed in its . . . efforts to secure
funds for this project.”®! Subsequently, at the sixth and
seventh sessions Australia offered a sum of money
to enable a young scholar from a developing country
to undertake the compilation of such materials in
Australia.”?

2. Other means of disseminating information

(@) Training and assistance

87. Within the Commission, it has always been
understood that the Commission’s activities in training
and assistance would have the dual function of “in-
creasing” the opportunities for the training of experts in
the field of international trade law, particularly in many
of the developing countries” and of “‘exposing interested
persons in the particular countries and regions (where the
Commission might hold seminars) to a more intense
awareness of the work of the Commission.”’%

88. In order to better define the concept of inter-
national trade law, the Commission, at its sixth session,
decided to organize, in connexion with its eighth session,
an international symposium on the role of universities
and research centres in the teaching, dissemination and
wider appreciation of international trade law.** It had
been suggested in the report of the Secretary-General
that ‘‘A general discussion on the proposed theme for the
symposium would throw light on the nature and scope of

88 Official Records of the General Assembly, Twenty-fifth Session,
Supplement No. 17 (A/8017), para. 200 (Yearbook . .. 1968-1970,
part two, III, A).

89 A/CN.9/58, para. 13,

% A/CN.9/65, para. 6.

91 Official Records of the General Assembly, Twenty-seventh Ses-
sion, Supplement No. 17 (A/8717), para. 91 (Yearbook . . . 1972, part
one, II, A).

92 Official Records of the General Assembly, Twenty-eighth Ses-
sion, Supplement No. 17 (A/9017), para. 93 (Yearbook . . . 1973, part
one, II, A); ibid., Twenty-ninth Session, Supplement No. 17 (A/9617),
para. 72 (Yearbook . . . 1974, part one, II, A).

93 Ibid., Twenty-third Session, Supplement No. 16 (A/7216), para. 67
and ibid., Twenty-fifth Session, Supplement No. 17 (A/8017), para.
195 (Yearbook . . . 1968-1970, part two, I, A and part two, III, A).

94 Ibid., Twenty-eighth Session, Supplement No. 17 (A/9017), para.
107 (Yearbook . . . 1973, part one, 1I, A).

international trade law and assess, in a more deliberate
manner, the feasibility of introducing the subject in the
curricula of national universities.’’%

89. Similarly, when the Commission decided at its
thirteenth session to hold a second symposium on the
occasion of its fourteenth session, “There was general
agreement that the subject-matter to be discussed at
the symposium should cover those matters in which
UNCITRAL is or had been active, in particular, arbi-
tration and conciliation, sales, maritime law and the legal
implications of the new international economic order.”%

(b) Activeparticipation ofinternational organizations

90. As has already been discussed above, throughout
the discussions in the Sixth Committee which led to the
adoption of resolution 2205 (XXI), by which the Com-
mission was created, there had been frequent mention of
the contributions of existing formulating agencies to the
harmonization and unification of international trade law
and of the need for the new commission to co-operate
with those agencies in the future. Therefore, the General
Assembly in paragraphs 11 and 12 of resolution 2205
(XXI) provided that:

“11. The Commission may consult with or request
the services of any international or national organi-
zation, scientific institution and individual expert, on
any subject entrusted to it, if it considers such con-
sultation or services might assist it in the performance
of its functions.

“12., The Commission may establish appropriate
working relationships with intergovernmental organi-
zations and international non-governmental organiza-
tions concerned with the progressive harmonization
and unification of the law of international trade.”

91. In accordance with the indications given by the
General Assembly, when the Secretary-General under-
took the organization of the Commission’s first session,
he invited a number of international organizations to
attend. Those organizations fell into two groups.”” The
first group consisted of the Hague Conference on Private
International Law, the International Institute for the
Unification of Private Law (UNIDROIT) and the United
International Bureau for the Protection of Intellectual
Property, with which the United Nations had existing
agreements providing for reciprocal representation at
meetings, and UNCTAD, which is specificaily mentioned
in resolution 2205 (XXI). The second group consisted of
specialized agencies of the United Nations system, other
intergovernmental organizations and international non-
governmental organizations which, in replying to the

95 A/CN.9/80, para. 16.

9 Official Records of the General Assembly, Thirty-fifth Session,
Supplement No. 17 (A/35/17), para. 158 (Yearbook . . . 1980, part
one, II, A).

97 A/CN.9/7, paras. 10-14.
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invitation of the Secretary-General pursuant to re-
solution 2205 (XXI), had sent comments on a pro-
gramme of work to be undertaken by the Commission or
had manifested their interest by describing their own
activities or expressing readiness to collaborate with the
Commission.

‘92, At its second session, when it first considered the
question, the Commission was of the opinion that the
informal methods of collaboration with other organi-
zations used up to that time had produced satisfactory
results and should be continued. Specifically, it re-
quested the Secretary-General to make arrangements for
the attendance of observers of international organi-
zations similar to those made for the second session.”

93. Consequently, throughout the history of the
Commission, intergovernmental organizations and inter-
national non-governmental organizations interested in
international trade law have been invited to send
observers to attend sessions of the Commission and of
inter-sessional working groups, and have been consulted
on specific subjects in which they were interested.

(¢) Global participation in activities of the Commis-
sion

94. Although interested international organizations
had been invited to send observers to the annual sessions
of the Commission, States which were not members of
the Commission were neither invited to send observers
nor allowed to do so. This was in implementation of the
decision of the General Assembly to allocate the
membership of the Commission among the five geo-
graphical regions of the world.

95. At the seventh session of the Commission, the
question arose whether the draft text of the revised rules
on the responsibility of ocean carriers as it would be
adopted by the Working Group on International Legis-
lation on Shipping would be sent to all Governments for
comment prior to consideration by the Commission or
only to States members of the Commission. After dis-
cussion the Commission agreed that the draft text should
be given the widest possible distribution to Governments
and interested international organizations prior to the
discussion of the draft text by the Commission.”® The
question was again discussed at the eighth session of the
Commission in respect of the draft text of the revised
Uniform Law on the International Sale of Goods to be
adopted by the Working Group on the International Sale
of Goods.!® The precedent established in respect of the
draft text of the revised rules on the responsibility of

98 Official Records of the General Assembly, Twenty-fourth Ses-
sion, Supplement No. 18 (A/7618), para. 155 (Yearbook...
1968-1970, part two, II, A).

9 Official Records of the General Assembly, Twenty-ninth Session,
Sungement No. 17 (A/9617), para. 53 (Yearbook . . . 1974, part one,
I, A).

100 1bid., Thirtieth Session, Supplement No. 17 (A/10017), paras. 15,
17 (Yearbook . . . 1975, part one, II, A).

ocean carriers was followed. Since that time it has been
accepted practice by the Commission that whenever
comments or proposals of Governments are solicited, all
Governments will be invited to respond and not just
those States members of the Commission.

96. The Sixth Committee has noted with approval
the Commission’s procedure of circulating draft legal
texts prepared by its working groups to Governments
and to interested international organizations for
comment before adopting a final (draft) text. It was the
view of the Sixth Committee *“that that practice enabled
the Commission to benefit from the broadest range of
views in its preparation of texts.””!!

' 97. The Commission turned to the question of States
not members of the Commission participating in the
work of the Commission as observers at its ninth
session.!® It noted that at various sessions of the Com-
mission and of its Working Groups several Governments
that were not members of the Commission had expressed
the wish to attend as observers. The Commission was of
the opinion that it would be in the interest of the Com-
mission’s work to have broad participation at the pre-
liminary stages of preparation of a text so as to enhance
its acceptability at a later time. Therefore, it recom-
mended to the General Assembly that States not
members of the Commission be permitted to attend
sessions of the Commission and its Working Groups as
observers. The General Assembly agreed with this re-
commendation in resolution 31/99 of 15 December
1976,* para. 10 (c).

98. Although the Commission has not established
formal rules in respect of observers, it has generally
accorded them the same right to speak and to submit
proposals as is accorded a member of the Commission. It
has been thought that a text of international trade law
should reflect the interests of all participants in inter-
national trade. Therefore, in order to reach an effective
consensus, it was desirable that all relevant points of
view be expressed and considered at as early a stage as
possible in the preparation of the text.

Part III. QUESTIONS OF METHODOLOGY

99. The adoption of a new programme of work by
the Commission at its eleventh session as a result of the
completion, or contemplated completion, of the items on
the Commission’s original programme of work has
brought with it a certain diversity in the methodology of

* Yearbook . .. 1977, part one, I, C.

10t Ibid., Thirty-first Session, Annexes, agenda item 108
(A/31/390), para. 10 (Yearbook . . . 1977, part one, 1, B).

102 Ibid., Supplement No. 17 (A/31/17), para. 74 (Yearbook . . .
1976, part one, II, A).
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the Commission in its approach to the legal issues of
international trade. This part of the report discusses
some aspects of that diversity in methodology.

A. Final form of texts

1. In general

100. During the Commission’s first 10 years of
existence it undertook work in four fields of interest: the
law of international sales of goods, carriage of goods by
sea, international negotiable instruments and inter-
national commercial arbitration. In spite of the evident
differences between these four subjects, they have several
common characteristics which made them particularly
suitable for the Commission’s initial efforts. All four of
the subjects are fundamental to the law governing inter-
national trade transactions and the resolution of com-
mercial disputes arising out of such transactions. There is
an abundant literature on the law within the various legal
systems, on the differences between the legal systems,
and on the practical importance of those differences.
Successful work in each of these four areas has been
seen to contribute to the reduction of barriers to trade
and undertaking the work has been obviously of value.

101. Each of the four areas lent itself to compre-
hensive texts. In respect of international sales of goods,
carriage of goods by sea and international negotiable
instruments, international conventions intended to
become the basic law in a major field were appropriate.
It was not thought necessary to prepare a new convention
on international commercial arbitration, but the
UNCITRAL Arbitration Rules were designed so as to be
applicable to any form of international commercial
dispute and were expected to serve as a model upon
which institutional arbitration rules might be based, a
process which has already begun.

102. The subjects on which the Commission decided
to suspend any further action, the preparation of general
conditions of sale for use in a wide range of commodity
trades, products liability and security interests were also
subjects in which a comprehensive text was envisaged.!®

103. The subject matter of the Commission’s new
programme of work does not always require a compre-
hensive solution, as did the original programme of work.
For example, at this session the Commission will decide
whether to adopt guidelines for administering arbitra-

103 For the Commission’s actions in respect of products liability and
security interests, see Report of the United Nations Commission on the
work of its tenth session, Official Records of the General Assembly,
Thirty-second Session, Supplement No. 17 (A/32/17), para. 44 (Year-
book . .. 1977, part one, II, A), and Report of the United Nations
Commission on International Trade Law on the work of its thirteenth
session, ibid., Thirty-fifth Session, Supplement No. 17 (A/35/17),
para. 28 (Yearbook . . . 1980, part one, II, A).

tions under the UNCITRAL Arbitration Rules.!* These
guidelines would be addressed to arbitral institutions
which have indicated their willingness to act as
appointing authorities or to provide administrative
services for arbitrations conducted under the Rules. If
adopted, the guidelines would ensure that the
UNCITRAL Arbitration Rules were, to the extent
possible, left unchanged by the administering institution.

104. The guidelines would serve an important
function, but not one of the same magnitude as do the
Rules themselves. Similarly, the proposed uniform rules
on liquidated damages and penalty clauses would
provide rules to govern a problem which is difficult and
important, but the proposed rules are not of the same
magnitude in scope as, for example, the Commission’s
work in respect of the international sale of goods.

105. The difference in magnitude of the problems
considered may have an impact on the final form which
the Commission’s work might take. This is true of both
the draft guidelines and the draft uniform rules on
liquidated damages and penalty clauses.!® In both cases
a certain economy of effort may be appropriate.

106. The guidelines would be, for the first time in the
Commission’s experience, cast in the form of recom-
mendations rather than in the form of proposed rules
ready for adoption. The individual administering arbi-
tration institutions would be invited to review their
administrative rules as to their compatibility with the
UNCITRAL Arbitration Rules and to draw up, if
necessary, new rules which would take account of local
conditions and their own administrative structure.

107. The guidelines approach may be feasible when it
would not be feasible to propose a text ready for
adoption. Moreover, in some cases, the development of
guidelines or recommendations may be an appropriate
first objective, leaving until later a decision as to whether
further actions are desirable. This would seem to be the
case in respect of contracts for the supply and con-
struction of large industrial works.

108. The Commission at its thirteenth session decided
that in respect of its work on legal aspects of the new
international economic order it would accord priority to
work related to contracts in the field of industrial
development and requested the Secretary-General to
carry out preparatory work on contracts for the supply
and construction of large industrial works and on indus-
trial co-operation.!® It was noted that these contracts

104 The draft guidelines are contained in a note by the Secretary-
General submitted to the thirteenth session, A/CN.9/189
(Yearbook . .. 1980, part two, IV, D). The Commission at its
thirteenth session decided to postpone until its fourteenth session the
consideration of the draft guidelines.

105 See paras. 114 to 122, below.

106 Qfficial Records of the General Assembly, Thirty-fifth Session,
Supplement No. 17 (A/35/17), para. 143 (Yearbook . .. 1980, part
one, II, A).
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were of a complex nature and included elements found
also in other types of contracts. It was thought that these
contracts would, therefore, form a basis for possible
future work in respect of other related contracts.!”

109. The Secretary-General has submitted to the
second session of the Working Group on the New Inter-
national Economic Order, which meets from 9 to 18 June
1981 at Vienna, the first half of the study in respect of
contracts for the supply and construction of large indus-
trial works.!® The study analyses clauses found in a
number of general conditions, model contracts or draft
model contracts. The study suggests that a preliminary
objective of the Commission’s work might be the prep-
aration of a legal guide in order to assist parties in the
negotiation of contracts.!%

110. The study points out that there are already in
existence several guides or guidelines such as those
prepared by the Economic Commission for Europe
(ECE) and the United Nations Industrial Development
Organization (UNIDO) but that the ECE Guide is
addressed to enterprises in Europe and is rather brief
while the various UNIDO documents deal mainly with
economic, technical, administrative and financial aspects
of the installation of large industrial works.

111. The study also suggests that as work progresses
on such a guide, a stage may be reached when a model
clause approach would be feasible in the context of some
clauses, or perhaps a uniform law approach would be
appropriate in the light of conflicting national rules as
regards other legal issues.

112. A comprehensive legal guide which would
identify the legal issues to be kept in mind when
negotiating and drafting contracts on large industrial
works, describe various approaches pointing out the
advantages and disadvantages of each approach and
suggest alternative solutions would itself be an important
contribution, especially to the developing countries.
Contracts for the supply and construction of large indus-
trial works are complex and the provisions are inter-
related. The negotiation and drafting of an agreement
which fairly represents the interests of all parties is less
likely if they possess a significant difference in technical
expertise. A comprehensive guide would, therefore, be of
particular value to the developing countries which, as a
rule, have less expertise in such matters.

113. The experience gained in preparing the guide
would also benefit the Commission itself in any later
work it might undertake in respect of contracts for the
supply and construction of large industrial works or of
similar types of contract.

107 Ibid., para. 136.

108 A/CN.9/WG.V/WP.4 and Add.l to 8 (reproduced in this
volume, part two, IV, B, 1).

109 A/CN.9/WG,V/WP.4, para. 41 (reproduced in this volume;
part two, IV, B, 1).

2. Draft rules on liquidated damages and penalty
clauses: an example

114, When the Working Group on International
Contract Practices approved the text of the draft rules at
its second session in New York from 13 to 17 April 1981,
it decided that the question as to the form which these
rules should take should be left for decision by the Com-
mission."® The Working Group did not make any re-
commendation but one representative stated that the
business community in his country was of the view that it
would not be useful to cast the uniform rules in the form
of law,

115. The draft rules relate to the response of the legal
system to a liquidated damages or penalty clause in a
contract. This is a legal problem which cannot be solved
by the contract itself. Therefore, if the rules are to be
effective, they must be adopted by the legal system and
cannot be in the form of draft contract clauses.

116. The Commission might adopt the rules in the
form of a convention, in the form of a model law or in
the form of recommendations. The advantages and dis-
advantages of each form are discussed below.

(a) Convention

117. The normal form for a text on the unification of
international trade law is a convention, and it is the form
which the Commission has used on three prior occasions.
It is a well known method and presents no serious
procedural difficulties. In all legal systems once the State
has become a party to a convention, the convention, or a
text containing the language of the convention, becomes
the law governing the transactions that fall within its
scope of application.

118. A convention can be adopted by a conference of
plenipotentiaries or by the General Assembly on the re- .
commendation of the Sixth Committee. The Com-
mission will have before it at this session a note by the
Secretariat on alternative procedures available for the
adoption of the Commission’s draft conventions which
will discuss the advantages and disadvantages of these
two methods.!!!

119. There would be two major disadvantages to
adopting the draft rules by means of a convention rather
than as a model law or as recommendations. The first is
that the further consideration of the text by a conference
of plenipotentiaries or the Sixth Committee, would add
expense both to the United Nations and to the States.
The second is that the constitutional and political pro-
cedures for a State to become a party to a convention on
international trade law be more complicated than are the
procedures for ordinary domestic legislation.

10 Report of the Working Group on International Contract Prac-

* tices on the work of its second session, A/CN.9/197 (reproduced in this

volume, part two, I, A).
11 A/CN.9/204 (reproduced in this volume, part two, VIII).
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(b) Model law

120. The procedure for the adoption of a model law
would be the same as the procedure for the adoption of
the UNCITRAL Arbitration Rules and the UNCITRAL
Conciliation Rules, i.e. the model law would be adopted
by the Commission without reference to a conference of
plenipotentiaries or to the General Assembly. However,
the Commission might wish to request the General As-
sembly to commend the enactment of the model law, as it
requested the General Assembly to commend the use of
the two sets of Rules.

121. The adoption of a model law by the Com-
mission is an easier and less costly procedure than the
adoption of the same substantive text by a conference of
plenipotentiaries. However, detailed consideration of the
subject by the Commission alone may not generate the
same interest which consideration by a conference of
plenipotentiaries would generate and the likelihood of
subsequent adoption by States may be reduced thereby.

(¢) Recommendation

122. The procedure for the adoption of the draft
rules in the form of a recommendation would be the
same as for the adoption of a model law. The major
difference would be that if the Commission were to
adopt the draft rules as a model law, it would at the same
time recommend that States adopt the model law by
legislative action. If the Commission were to adopt the
draft rules in the form of a recommendation, it would
simply urge that States apply the substance of the rules to
international contracts. The exact form in which the
State would follow the recommendation would be
immaterial. For example, if a State already applied the
substance of the draft rules to international contracts by
virtue of its existing domestic legislation or judicial
practice, no further action by the State would be
necessary.

B. Endorsements of texts prepared by other agencies

123. Whenever the Commission has endorsed a text
prepared by another formulating agency, it has been the
Commission itself which has taken the initiative. For
example, the Commission at its first session requested
the Secretary-General to invite the International
Chamber of Commerce to submit a report including its
views and suggestions concerning possible action that
might be taken for the purpose of promoting the wider
use of Incoterms and other trade terms by those engaged
in international commerce.!!?

12 Official Records of the General Assembly, Twenty-third Session,
Supplement No. 16 (A/7216), para 48 (20) (Yearbook . . . 1968-1970,
part two, I, A).

124. This request by the Commission elicited a report
from the International Chamber of Commerce in respect
of Incoterms that led to their endorsement by the Com-
mission at its second session. The request by the Com-
mission was the commencement of a long and fruitful
collaboration between the Commission and the Inter-
national Chamber of Commerce,

125. In recent years, however, the Commission has
not sought out for endorsement texts adopted by other
formulating agencies. This does not appear to have been
a conscious policy so much as a reflection of the full
programme of work which has characterized the recent
sessions of the Commission. Now that the mandate of
the Commission in the co-ordination of legal activities in
the field of international trade law has been reaffirmed
by the General Assembly, the Commission may wish to
consider actively soliciting additional texts for endorse-
ment.

126. The report on current activities of international
organizations related to the harmonization and unifi-
cation of international trade law contains every year a
report on draft conventions, model laws, general con-
ditions, trade terms, guides and guidelines which are in
the course of preparation or which have been adopted by
various intergovernmental and international non-govern-
mental organizations. Some of these texts may be appro-
priate for endorsement by the Commission.!!?

C. Publications of texts adopted and endorsed
by the Commission

127. It has been noted above that volume II of the
Register of Texts of Conventions and other Instruments
concerning International Trade Law was published in
1973 and that, as a result, the Register of Texts does not
include any of the texts adopted by the Commission.!!4
For the same reason the Register of Texts does not
include other important texts concerning international
trade law adopted in the past eight years, such as the
1974 revision of Uniform Customs and Practice for
Documentary Credits'’® or the 1980 revision of
Incoterms.

128. A new publication, perhaps in the form of a
third volume of the Register of Texts containing the texts
adopted by the Commission would be desirable.!’* How-
ever, the function of this publication might be somewhat

U3 This year’s report is in A/CN.9/202 and Add.l and 2 (repro-
duced in this volume, part two, V, A).

114 See para. 73 above.

115 See para. 15 above.

116 The funds for a third volume of the Register of Texts were
already provided in the regular budget of the Commission for the
biennium 1980-1981. The Secretariat has requested that funds should
similarly be included for the biennium 1982-1983. :
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different from that of the two volumes of the Register of
Texts already published. While the Register of Texts was
intended to “‘serve the dual purpose of assisting the Com-
mission in its own work and of providing the outside
world (e.g. Governments, universities, organizations,
commercial circles) with readily accessible texts of inter-
national legal instruments and related material”!!? the
new publication might serve as a repository of the newly
developing lex mercatoria as it emerges from the work of
the Commission. In such a case the publication would
also contain those texts endorsed by the Commission. In
addition, the publication might contain introductory
chapters which describe the activities of the Commission
for the harmonization and unification of international
trade law. It could be envisaged that in time the texts
adopted and endorsed by the Commission would contain
the content, if not the form, of an international trade
code.

129. It could be expected that such a publication
would aid in the promotion of the texts which were
included. This may be seen to be of particular impor-
tance in the case of the three conventions adopted to date
on the basis of a draft convention prepared by the Com-
mission, none of which are as yet in force. In addition,
inclusion in the publication of the texts endorsed by the
Commission would increase the significance of the
endorsement.

130. Moreover, a publication which contained the
texts prepared and endorsed by the Commission would
serve as an excellent source of documentary materials on
international trade law. This would benefit teachers,
practitioners and students alike. Even where libraries are
adequate, the process of finding the relevant texts can be
time consuming. Where the libraries are not adequate,
which is unfortunately often the case, it may not be
possible to find the texts at all. Therefore, the publica-
tion would also further the Commission’s programme of
training and assistance in international trade law.

CONCLUSIONS

131. During the first 14 years of the Commission’s
existence it has developed working methods that have
permitted it to make an important contribution to the
harmonization and unification of international trade
law. It has produced three conventions and two sets of
procedural rules for optional use by parties to a dispute

117 Report of the United Nations Commission on International
Trade Law on the work of its second session, Official Records of the
General Assembly, Twenty-fourth Session, Supplement No. 18
(A/7618), para. 136 (Yearbook . . . 1968-1970, part two, II, A).

arising out of international trade. It has endorsed texts
adopted by other organizations and has referred yet
other texts to regional economic organizations for their
consideration. It has engaged in a programme of infor-
mation which has increased knowledge about inter-
national trade law. It has attempted to the extent possible
to co-ordinate the multitude of formulating agencies
engaged in the harmonization and unification of inter-
national trade law at both regional and universal level,

132. In order to strengthen its role as the central
agency for the unification and harmonization of inter-
national trade law, the Commission may wish to consider
the following recommendations.

133. The Commission may wish to reaffirm that its
purpose is the harmonization and unification of the law
of international trade. It recognizes that many formulas
are appropriate for the rules which make up the law of
international trade. It notes that resolution 2205 (XXI)
mentions by way of example conventions, model and
uniform laws, trade terms, provisions, customs and
practice, but that other formulas, such as recommen-
dations, guidelines and checklists, have been used by
various formulating agencies and that yet other formulas
may be appropriate in certain circumstances.

134, The Commission may wish to note that in its
first several sessions it actively looked for existing texts
prepared by other formulating agencies so that it might
endorse those texts and encourage their increased use. It
may further wish to note that its actions in so doing has
had the additional effect of increasing co-operative activ-
ities with those other agencies. The Commission may
wish to reaffirm its belief that this is an effective means
to promote the harmonization and unification of inter-
national trade law.

135. The Commission may wish to reaffirm that the
texts adopted and endorsed by it constitute an important
contribution to the harmonization and unification of
international trade law. The Commission may wish,
therefore, to request the Secretary-General to publish
those texts, with explanatory chapters to introduce the
activities of the Commission, in an appropriate form
under the regular budget appropriated for the publica-
tion of the Register of Texts, not only so that they would
individually be more easily available, but also so that the
contribution of the Commission to the work in this field
would be more meaningful.

136. The Commission may also wish to request the
Secretary-General further to strengthen contact with the
other formulating agencies active in the field of inter-
national trade law with a view to ascertaining if any
further co-operative arrangements could be made to
promote the goals of the Commission, including the
avoidance of duplication of work.




Part Two. Co-ordination of work 255

C. Note by the Secretariat: co-ordination of activities (A/CN.9/208)*

The resolution contained in the annex to this note was
adopted by the Asian-African Legal Consultative Com-
mittee on 30 May 1981 at its twenty-second session held
in Colombo, Sri Lanka.

ANNEX

The Asian-African Legal Consultative Committee (AALCC)

Noting with satisfaction the existing close collaboration of work
between the AALCC and the United Nations Commission on Inter-
national Trade Law (UNCITRAL);

Expressing its view that the aims which the new international
economic order sought to achieve would, in respect of UNCITRAL, be
best served if an approach similar to that taken as regards the United

Nations Convention on the Carriage of Goods by Sea (Hamburg Rules, -

1978)** would permeate the other work of UNCITRAL;

Noting with appreciation that UNCITRAL has successfully led to
the adoption of the United Nations Convention on Contracts for the
International Sale of Goods (Vienna, 1980);***

* 5 June 1981. Referred to in Report, paras. 88, 97, 115 (part one,
A, above).

** Yearbook . .. 1978, part three, I, B.

*** Yearbook . . . 1980, part three, I, B.

Further noting with appreciation:

(@) The adoption of the UNCITRAL Conciliation Rules (1980),*
which would help in the expeditious and amicable settlement of
disputes in international transactions, particularly in the Asian-African
region;

(b) The decision of UNCITRAL, in response to the views expressed
by the AALCC at its 17th, 18th and 20th sessions, to commence work
to prepare a model arbitration law which if widely adopted by States in
their domestic legislation would further eliminate barriers to the
promotion of international commercial arbitration; and

(¢) The decision of UNCITRAL, upon the endorsement of the
AALCC at its 21st session, to commence studies on contracts for the
supply and construction of large industrial works in the context of the
new international economic order;

Expresses its continued support to the work programme of
UNCITRAL;

Recommends to the governments of the member States to consider
the possibility of ratifying or adhering to the United Nations Con-
vention on Carriage of Goods by Sea (Hamburg Rules, 1978) and the
United Nations Convention on Contracts for the International Sale of
Goods (1980); and

Requests its Secretary-General to draw the attention of Governments
of member States to the importance of having their representatives or
observers participate in the sessions of UNCITRAL and its subordinate
organs,

* Yearbook . . . 1980, part three, 1I.




V1. STATUS OF CONVENTIONS*

Note by the Secretary-General: status of conventions (A/CN.9/205/Rev.1)**

1. At its thirteenth session the Commission decided
that it would consider, at each of its sessions, the status
of conventions that were the outcome of work carried
out by it.!

2. The present note is submitted pursuant to that
decision. The annex hereto sets forth the state of
signatures, ratifications and accessions as at 26 June
1981 to the following conventions: Convention on the
Limitation Period in the Intefnational Sale of Goods
(New York, 1974); Protocol amending the Convention
on the Limitation Period in the International Sale of
Goods (Vienna, 1980); United Nations Convention on
the Carriage of Goods by Sea, 1978 (Hamburg); and
United Nations Convention on Contracts for the Inter-
national Sale of Goods (Vienna, 1980).

ANNEX

1. Convention on the Limitation Period in the International Sale of
Goods (New York, 1974):***

State Signature thification Accession
Brazil 14 June 1974
Bulgaria 24 February
1975
Byelorussian
SSR 14 June 1974
Costa Rica * 30 August 1974
Czechoslovakia 29 August 1975 26 May 1977
Dominican
Republic 23 December
1977
German
Democratic
Republic 14 June 1974
Ghana 5 December
1974 7 October 1975
Hungary 14 June 1974
Mongolia 14 June 1974
Nicaragua 13 May 1975

* For consideration by the Commission see Report, chapter VIII
(part one, A, above).

** 10 July 1981. Referred to in Report, para. 112 (part one, A,
above).

*»+" A /CONF.63/15 (Yearbook . . . 1974, part three, I, B).

1 Report of the United Nations Commission on International Trade
Law on the work of its thirteenth session, Official Records of the Gene-
ral Assembly, Thirty-fifth Session, Supplement No. 17 (A/35/17),
para. 163 (Yearbook . . . 1980, part one, II, A).
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State Signature

Ratification Accession

" 11 December
1975 20 March 1980

Norway

Poland 14 June 1974
Ukrainian SSR 14 June 1974
USSR 14 June 1974
Yugoslavia 27 November

1978
Signatures only: 11; ratifications: 3; accessions: 2.

2. Protocol amending the Convention on the Limitation Period in
the International Sale of Goods (Vienna, 1980):*

No accessions up to date.

3. United Nations Convention on the Carriage of Goods by Sea,
1978 (Hamburg):** -

State Signature Ratification Accession

Austria 30 April 1979

Barbados 2 February
1981

Brazil 31 March 1978

Chile 31 March 1978

Czechoslovakia 6 March 1979

Denmark 18 April 1979

Ecuador 31 March 1978

Egypt 31 March 1978 23 April 1979

Finland 18 April 1979
France 18 April 1979
Germany,
Federal
Republic of 31 March 1978
Ghana 31 March 1978
Holy See 31 March 1978
Hungary 23 April 1979
Madagascar 31 March 1978
Mexico 31 March 1978
Morocco - 12 June 1981
Norway 18 April 1979
Pakistan 8 March 1979
Panama 31 March 1978
Philippines 14 June 1978
Portugal 31 March 1978
Senegal 31 March 1978
Sierra Leone 15 August 1978
Singapore 31 March 1978
Sweden 18 April 1979
Tunisia 15 September
1980
Uganda 6 July 1979
United Republic
of Tanzania 24 July 1979

* A/CONF.97/18, annex II (Yearbook . . . 1980, part three, I, O).
** A/CONF.89/13, annex I (Yearbook . . . 1978, part three, I, B).




o SRS

258 Yearbook of the United Nations Commission on International Trade Law, 1981, Volume XII
State Signature Ratification Accession State Signature Ratification Accession
United States of Denmark 26 May 1981
America 30 April 1979 Finland 26 May 1981
Venezuela 31 March 1978 Germany,
Zaire 19 April 1979 Federal
. AR el iane 1o Lo Republic of 26 May 1981
Signatures only: 26; ratification: 1; accessions: 5. Ghana 11 April 1980
4. United Nations Convention on Contracts for the International Hungary 11 April 1980
Sale of Goods (Vienna, 1980):* Lesotho 18 June 1981 18 June 1981
State Signatu're Ratification Accession gztrl::;lyands zg I\M/t:z :gg}
Au§tria 1 qul 1980 Singapore 11 April 1980
Chile 11 April 1980 Sweden 26 May 1981
Yugoslavia 11 April 1980

* A/CONF.97/18, annex I (Yearbook . . . 1980, part three, I, B).

Signatures only: 12; ratification: 1.




VII. TRAINING AND ASSISTANCE IN THE FIELD OF INTERNATIONAL TRADE LAW*

Report of the Secretary-General: training and assistance: possibility of holding regional seminars (A/CN.9/206)**

1. The Commission at its thirteenth session requested
the Secretary-General to “report to it on the possibility
of holding regional seminars.”! The present report is
submitted in response to that request. In order to
evaluate the desirability of holding regional seminars,
certain aspects of the administration of the First and
Second UNCITRAL Symposia on International Trade
Law are also discussed.

2. Both the Commission and the General Assembly
have consistently emphasized the value of a programme
“of training and assistance in international trade law
through the holding of seminars and symposia.? Such a
programme has the dual function of training young
lawyers, particularly from developing countries, in inter-
" national trade law and of promoting the unification and
harmonization of international trade law by making the
relevant texts more widely known.

3. The two symposia which the Commission has
sponsored to date have been held on the occasion of an
annual session of the Commission.® At the thirteenth
session it was suggested that doing so had the advantage
that the Commission was more immediately involved
than if a symposium were held at any other time or
place.* In addition, participants in the symposium can
become better acquainted with the work of the Com-
mission itself.

4. On the other hand it was suggested that the
holding of regional seminars might have greater impact
both because more participants from the region might be
able to attend and because of the local publicity which
would be generated.’

* For consideration by the Commission see Report, chapter VII
(part one, A, above).

** 2 June 1981. Referred to in Report, para. 106 (part one, A,
above).

L Official Records of the General Assembly, Thirty-fifth Session,
Supplement No. 17 (A/35/17), para. 162 (Yearbook . . . 1980, part
one, II, A).

2 The most recent General Assembly resolutions are 35/51 para.
9(c) (Yearbook . . . 1980, part one, II, D) and 34/142, para. 5(b)
(Yearbook . . . 1980, part one, I, C).

3 The First Symposium was held in 1975 on the occasion of the Com-
mission’s eighth session. The Second Symposium is being held in 1981
on the occasion of the Commission’s fourteenth session.

4 Official Records of the General Assembly, Thirty-fifth Session,
Supplement No. 17 (A/35/17), para. 155 (Yearbook . . . 1980, part
one, II, A).

5 Ibid., para, 156.
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5. Inthe light of these considerations, it would seem
to be desirable to organize, if possible, a series
of seminars and symposia on various aspects of
international trade law, both on the occasion of the
Commission’s annual sessions and on a regional basis.
However, adequate resources are not available to the
Commission for such a programme and there is no
likelihood of such resources becoming available in the
foreseeable future.

PArRT I. RESOURCES REQUIRED

6. Any training programme requires resources for
four major purposes:

Planning and general administration
Servicing of the meetings
Expenses of lecturers
Expenses of participants.
These four elements will be discussed in turn.

A. Planning and general administration

7. The United Nations does not have a centralized
service for the organization of training programmes,
seminars and symposia. Therefore, the Commission’s
Secretariat is responsible for the administration of all
seminars or symposia sponsored by the Commission as
well as for the planning of the substantive programme
itself. Some organizations within the United Nations
which sponsor a large number of training programmes
have a separate organization for their administration.
For example, the United Nations Industrial Development
Organization has a Training Branch with nine profes-
sional officers and nineteen general service staff, a total
number half again as large as the entire authorized per-
sonnel in the Commission’s Secretariat. Therefore,
unless the staff of the Commission’s Secretariat were to
be increased, any substantial expansion of the activities
in training and assistance would be at the expense of
other responsibilities of the Secretariat.
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B. Servicing of the meetings

8. The servicing requirements for a symposium or
seminar depend on the nature of the programme to be
given. If a seminar is given in one language to a restricted
group, it may require only that an adequate room be
available. If, on the other hand, a seminar is to be con-
ducted in several languages, simultaneous interpretation

facilities must be available, as well as interpretation and

translation of any necessary documents, and perhaps
associated conference servicing staff.

9. If a symposium is organized at a United Nations
location the meeting room and servicing requirements
are furnished by the Conference Servicing Staff of the
United Nations. Nevertheless, if the symposium is con-
ducted in more than one language, the provision of inter-
pretation and translation services entails extra cost to the
United Nations which must be met from the regular
budget of the organization.

10. If the symposium is held at a different location,
the conference servicing requirements would have to be
furnished by local authorities. This would require that
the Government or some organization with which the
Commission might co-operate invite the Commission to
hold its seminar at that location and agree to assume the
local costs, including an adequate meeting room and
interpretation, if necessary.

11. Depending on the nature of the programme to be
given and the responsibilities to be undertaken by the
inviting Government or organization, it might be neces-
sary for a member of the Commission’s Secretariat to
travel to the intended location in order to co-ordinate the
local arrangements.

C. Expenses of lecturers

12. Representatives to the Commission and members
of the Secretariat have given lectures in areas of their
expertise at the two symposia held to date. Because the
lecturers were already scheduled to be at the Commission
session, there has been no expense to the United Nations
for travel and subsistence.

13. If a seminar were held on a regional basis, it
could be expected that some, and perhaps all, of the
lecturers would have to be brought to the location of the
seminar. In order to reduce the associated expenses, it
would be desirable to reduce to a minimum the number
of lecturers whose travel and subsistence would have to
be assumed.

14. It could be expected as a result that the pro-
gramme for a regional seminar might be somewhat dif-
ferent than it has been for the two symposia to date.

6§ See paras. 20 to 22 below.

Because of the availability of lecturers with a wide range
of expertise, it has seemed desirable for the symposia to
cover the broad range of the Commission’s activities. If
the number of lecturers were to be reduced, it would
probably be necessary to restrict the range of subject
matter so that the same lecturer could more easily lead
several sessions of the seminar. However, if lecturers
other than members of the Secretariat were asked to lead
several sessions of a seminar over a period of several days
in length, it may be necessary to pay them an honorarium
in addition to their travel and subsistence costs.

D. Expenses of participants

15. The major direct cost for the two symposia
sponsored by the Commission has been the reimburse-
ment of travel and subsistence expenses of certain par-
ticipants from developing countries. In addition, a
number of participants have attended both symposia at
their own expense.

16. Holding seminars on a regional basis would
reduce to some extent the cost of sponsoring participants
to attend the seminar. The amount by which those costs
would be reduced would depend on a number of factors.

17. To the extent that the seminar would be held for
the benefit of participants from the city in which it would
take place, the travel and subsistence costs would be
eliminated. To the extent that participants from other
places in the region were sponsored by the Commission,
the savings in costs would be essentially the difference in
air fare between their home and the location of the
seminar and their home and the location of the Com-
mission, i.e. Vienna or New York. The amount of
savings would depend on the location of their home and
of the seminar.

18. Whether those savings would be equal to the
extra expenses created by holding the seminar away from
a United Nations location would depend on the location
of the seminar, the number of participants to be brought
from other locations at Commission expense, the
number of lecturers to be brought to the seminar at Com-
mission expense and the extra costs of administration.
With such a large number of factors to be determined in
regard to each seminar individually no generalization is
possible.

ParT II. OTHER ADMINISTRATIVE CONCERNS

19. There are two other administrative concerns
affecting all seminars and symposia to be sponsored by
the Commission which the Commission may wish to
consider.
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A. Languages of symposium

20. The number of languages in which a symposium
or seminar is held has implications both for the costs of
the programme and for its content. The two symposia
held to date have been in English and French with simul-
taneous interpretation. For the First Symposium in 1975,
there were no financial implications because the inter-
pretation was provided by staff assigned to the Com-
mission session who were available at times the
Commission did not meet. This was possible to arrange
in 1975 because it was anticipated before the Com-
mission session that the Commission would not hold two
meetings a day throughout the entire three week period
scheduled. However, from the viewpoint of the Sym-
posium this was an unsatisfactory arrangement because

it was not possible to schedule sessions of the Symposium .

until the Commission had decided on its meeting
schedule. On several occasions it was necessary to
reschedule sessions of the Symposium when the Com-
mission changed its meeting schedule.

21. The Second Symposium has been furnished with
translation of the lecture outlines and with its own team
of interpreters at an estimated cost to the United Nations
of $19,000.7 As a result, it has been possible to schedule
various lecturers well in advance and this should have a
beneficial effect on the substance of the programme.

22. If the Commission embarks on a regular pro-
gramme of symposia or seminars, it may be desirable to
hold them in a single language at a time, with the
language used varying over time. This would be particu-
larly desirable for regional seminars, but it may also be
desirable for symposia held on the occasion of a Com-
mission session. There would be both a reduction in costs
to the United Nations and an increase in the ability of the
participants to communicate among themselves. On the
other hand, it may be more difficult to obtain sufficient
lecturers in certain languages among the representatives
to the Commission or the Secretariat.

7 A/35/681.

B. Financing of the programme

23. In order for the Commission to sponsor an
effective programme of training and assistance, it must
have an assured source of funds to cover the necessary
direct expenses involved. These expenses include fellow-
ships to participants from developing countries for travel
and subsistence, travel and subsistence for lecturers sent
to regional seminars and translation and interpretation if
the seminars or symposia are to be held in more than one
language at a time. Of these expenses, the United
Nations has assumed only the translation and inter-
pretation for the Second Symposium. However, since no
provision for such expenses has been made in the regular
budget of the Commission or its Secretariat, there is no
assurance that these funds will be available in the future.

24. It cannot be expected that the expenses of the
Commission’s symposia or seminars can be met from the
regular budget of the United Nations. Therefore, it
would be strongly desirable that the programme of
training and assistance in international trade law
sponsored by the Commission either be endowed by a
large grant, with interest or capital and interest to be
expended over an extended period of time, or that
individual States commit themselves to an annual con-
tribution of a specific sum to the Commission’s pro-
gramme.

25. Such an assured source of financing would be of
particular value in the planning of regional seminars
where the variability of the expenses is greater than it is
for a symposium organized on the occasion of a session
of the Commission. However, experience has shown that
even for a symposium to be held on the occasion of the
Commission’s session, it is difficult to plan efficiently
when the amount of funds ultimately to be available and
the date of their availability are uncertain.

26. Therefore, whatever decision the Commission
might make in regard to symposia or regional seminars,
it is vitally important to the success of the programme
that the necessary funds be made available well in
advance of its scheduled date.




VIII.

ALTERNATIVE METHODS FOR THE FINAL ADOPTION OF CONVENTIONS

EMANATING FROM THE WORK OF THE COMMISSION

Note by the Secretariat: alternative methods for the final adoption of conventions emanating from the work
of the Commission (A/CN.9/204)*

1. The Working Group on International Negotiable

"Instruments at its tenth session was of the view that at its
-eleventh session, which will be held in New York from 3
to 14 August 1981, it would probably be able to
terminate the work on international negotiable instru-
ments the Commission has conferred upon it! The
Working Group expects at that time to adopt two
separate draft texts, the draft Convention on Inter-
_national Bills of Exchange and International Promissory
Notes and the draft Uniform Rules Applicable to Inter-
national Cheques, the two texts either to be set forthin a
single draft convention or in two separate draft
conventions.

2. The Working Group noted that it would accord
with past practice for the Secretary-General to transmit
the draft texts adopted by the Working Group upon their
completion, together with a commentary, to Govern-
ments and interested international organizations for
comment prior to their consideration by the Com-
mission. However, after hearing a statement from the
Secretary of the Commission on the desirability of
simplifying if possible the procedures for the adoption of
the texts as conventions, the Working Group suggested
that, for the purpose of accelerating the work, the Com-
mission might wish to consider whether it should request
the Working Group to study and consider those
comments and report to the Commission.?

3. In addition, the Working Group on International
Contract Practices at its second session adopted draft
Uniform Rules on Liquidated Damages and Penalty
Clauses. The Working Group decided that the issue as to
the final form in which the rules might be adopted should
be left to the Commission? The advantages and dis-

* 12 May 1981. Incorporates A/CN.9/204/Corr.1 (English only)
(21 May 1981). Referred to in Report, paras. 12, 39 (part one, A,
above).

L Report of the Working Group on International Negotiable Instru-
ments on the work of its tenth session, A/CN.9/196, paras. 208-209
(reproduced in this volume, part two, II, A).

2 Ibid., paras. 211-213.

3 “Report of the Working Group on International Contract Prac-
tices on the work of its second session” (A/CN.9/197) (reproduced in
this volume, part two, I, A).
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advantages of adopting the Draft Uniform Rules on
Liquidated Damages and Penalty Clauses as a con-
vention, as a model law or as recommendations are
discussed in A/CN.9/203,* paras. 114 to 122.

4. This note will discuss alternative procedures
available for adopting a convention which emanates
from the work of the Commission. This discussion is
applicable to the texts which have been or will be adopted
by both Working Groups. These texts differ from those
previously adopted by the Commission for submission to
a conference of plenipotentiaries in that the draft
Uniform Rules on Liquidated Damages and Penalty
Clauses are much shorter while the draft Convention on
International Bills of Exchange and International Pro-
missory Notes and the draft Uniform Rules Applicable
to International Cheques are longer than were the earlier
texts. This fact raises the question as to whether the past
practice of the Commission in respect of its draft con-
ventions is the most appropriate procedure to be used for
these draft texts.!

5. If the Commission were to decide at its present
session that the draft Uniform Rules on Liquidated
Damages and Penalty Clauses would be adopted in the
form of a convention, past practice would indicate that
the draft rules, with a commentary prepared by the
Secretariat, would be circulated to all States in the
autumn of 1981 for comments. The comments would be
received in the spring of 1982 and the Commission could
consider the draft Uniform Rules and the comments
thereon at its fifteenth session in 1982. The General
Assembly might then be requested to convene a con-
ference of plenipotentiaries of perhaps two weeks in
duration to be held in 1984 to consider the draft text and
adopt a convention.

6. If the Working Group on International Negotiable
Instruments were to finish its work at its eleventh session

* Reproduced in this volume, part two, V, B.

4 Some of the same issues were discussed in a Note by the Secretariat,
“Alternative Methods for the Final Adoption of the Draft Convention
on Prescription (Limitation) in the Field of International Sale of
Goods” (A/CN.9/R.12) and by the Commission at its 123rd meeting
(A/CN.9/SR.123).
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in August as expected, and past practice were followed,
the same pattern as above would take place except that
the Commission would consider the texts at its sixteenth
session in 1983 and the conference of plenipotentiaries
would be held in 1985. If the two draft texts were to be
given as thorough a review as was given the United
Nations Convention on Contracts for the International
Sale of Goods, a minimum of seven weeks should be
scheduled both for the sixteenth session of the Com-
mission in 1983 and for the conference of plenipotentia-
ries in 1985.

7. Although the Commission and a conference of
plenipotentiaries gave a full review of the draft con-
ventions originally prepared by Working Groups in the
case of the Convention on the Limitation Period in the
International Sale of Goods, the United Nations Con-
vention on Carriage of Goods by Sea, 1978 and the
United Nations Convention on Contracts for the Inter-
national Sale of Goods, this three-level consideration
and review was not followed in the case of the
UNCITRAL Arbitration Rules or the UNCITRAL Con-

.ciliation Rules. In both cases the draft rules were
considered in substance only by the Commission. The
General Assembly subsequently recommended the use of
the Rules as adopted by the Commission.

8. Therefore, in order to simplify the procedure for
the adoption of the texts which the Working Groups
have completed or soon will complete, it may be possible
to reduce the scope of one of the two reviews of the text
which would normally follow adoption by a Working
Group.

9, In the case of the draft Uniform Rules on
Liquidated Damages and Penalty Clauses, it is not
suggested that a full review by the Commission be
eliminated. However, in the case of the draft Convention
on International Bills of Exchange and International
Promissory Notes and the draft Uniform Rules Appli-
cable to International Cheques, the Commission might
decide, as suggested by the Working Group, that it
should ask the Working Group to consider the observa-
tions of Governments and interested international organi-
zations and make the changes in the texts deemed desir-
able as a result of those observations. The Commission
might then adopt the draft texts without detailed discus-
sion. It could be expected that the Working Group,
which is thoroughly familiar with these relatively long
and difficult texts, would be able to review the observa-
tions and make the necessary changes in less time than
would be necessary in the Commission.

10. In this regard it may be noted that, on the basis
of past practice, the draft texts will be circulated for
comment to all States, including States non-members of
the Commission. Furthermore, under the provisions of
General Assembly resolution 31/99,* para 10(c),

* Yearbook . . . 1977, part one, I, C.

Governments of Member States of the United Nations
that are not members of the Commission are entitled to
attend the sessions of the Commission and its working
groups as observers. The tenth session of the Working
Group on International Negotiable Instruments was
attended by observers from nine States members of the
Commission, twelve States non-members of the Com-
mission and five international organizations, in addition
to the eight States members of the Working Group. Since
the practice has been to allow observers to participate
fully in the discussions in the Working Group, all inter-
ested States would have had an ample opportunity to
participate in the preparation of the draft texts.

11. An alternative means of simplifying the pro-
cedure would be for the conventions to be adopted by the
General Assembly on the recommendation. of the Sixth
Committee, rather than by a separate conference of
plenipotentiaries. This would leave it for the Sixth Com-
mittee itself to make the detailed review of the draft
Uniform Rules on Liquidated Damages and Penalty
Clauses that would otherwise have been undertaken by a
conference of plenipotentiaries. While in this case there
would be no reduction in the number of reviews, it would
nevertheless result in a reduction of some of the con-
ference servicing costs of the United Nations in the
following ways:

A separate conference of plenipotentiaries would
devote a substantial portion of the two weeks to
organizational matters which may be unnecessary in
the Sixth Committee;

If the draft Uniform Rules were considered and
adopted by the Sixth Committee, in-session conference
servicing requirements would probably be met by the
regular staff of the United Nations already allocated to
the Sixth Committee. The extra costs for in-session
conference servicing of a conference of plenipoten-
tiaries would depend on the time and location of the
conference. If the conference were held in Vienna, the
presumable location of the conference since it is the
location of the Commission’s Secretariat, conference
staff would mainly be brought from Geneva, as it was
for the United Nations Conference on Contracts for
the International Sale of Goods, with the attendant
costs of travel and per diem. Pre-session and post-
session costs of documentation would be the same
whether the draft Uniform Rules were adopted by the
Sixth Committee or by a separate conference of pleni-
potentiaries.

12. Costs for the States which participated in the
adoption of the draft Uniform Rules as a convention
would be approximately the same whether the Rules were
adopted by the General Assembly or by a conference of
plenipotentiaries since it could be expected that most
States would find it necessary to send specialists in
private law to attend those sessions of the Sixth Com-
mittee devoted to a consideration of the Uniform Rules.
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13. It cannot be anticipated whether the Sixth
Committee would be willing to undertake a detailed
examination of the draft Uniform Rules on Liquidated
Damages and Penalty Clauses in 1984, the year the rules
are expected to be ready for consideration and adoption
as a convention. However, if the Commission were of the
view that consideration by the Sixth Committee would be
desirable, it would be appropriate for the Commission to
make such a recommendation.

‘ 14. However, it would not be feasible for the Sixth
Committee to conduct an article by article examination
of the draft Convention on International Bills of Ex-

change and International Promissory Notes and the draft
Uniform Rules Applicable to International Cheques.

15. In considering the issues involved in this note, the
Commission may wish to bear in mind resolution 35/10C
in which the General Assembly

“1, Invites Member States and United Nations
organs, when considering the convening of special
conferences, to ensure that the objectives of the
proposed conference are such that they have not been
achieved and cannot be pursued within a reasonable
time-frame through the established intergovernmental
machinery of the United Nations and the specialized
agencies;”’
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