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different systems of law are applicable in relation to
the matters dealt with in this Convention, it may, at
the time of signature, ratification or accession, declare
that this Convention shall extend to all its territorial
units or only to one or more of them, and may amend
its declaration by submitting another declaration at
any time.

2. These declarations shall be notified to the
Secretary-General of the United Nations and shall
state expressly the territorial units to which the Con-
vention applies.

3. If a Contracting State described in paragraph
(1) of this article makes no declaration at the time of
signature, ratification or accession, the Convention
shall have effect within all territorial units of that
State.

COMMENTARY

1. Where a Contracting State to this Convention is
a federal or non-unitary State, the federal authority may
not have the power to implement certain provisions of
this Convention in its constituent states or provinces
because those provisions may relate to matters that are
within the legislative jurisdiction of such constituent
states or provinces. On the other hand, adoption by a
State of this Convention obligates that State to take the
necessary implementing steps that would give the pro-
visions of part 1 of this Convention (subject to the reser-
vations permitted under part IIT) the force of law within
that State. Yet, a federal or non-unitary State may not
be able to so implement this Convention unless each of
its constituent states or provinces passes appropriate
legislation. Article 31 is designed to enable a federal
or non-unitary State to adopt this Convention even if
that State could not absolutely ensure that all of its
constituent states or provinces will take the legislative
steps necessary to implement the provisions of this Con-
vention. Thus, under article 31 (1), a federal or non-uni-
tary State may, “at the time of signature, ratification or
accession, declare that this Convention shall extend to all
its territorial units or only to one or more of them”.
Under article 31 (2), a State making such a declaration
must state “expressly the territorial units to which the
Convention applies” at the time of the notification of the
declaration to the Secretary-General of the United Na-
tions. The important qualification under article 31 (1)

" is that the different systems of law applicable in the vari-

ous territorial units must be based on the constitution of
the federal or non-unitary State making such a decla-
ration. '

2. It may be noted that article 31 (1) further pro-
vides that the declaration thereunder may be amended
at any time by submitting another declaration. Such an
amendment should technically be regarded as a com-

_bination of a new declaratiog and a withdrawal of the

original declaration; article 40 governs the point in time
when such an amended declaration will take effect.

3. Paragraph (3) of article 31 reflects the basic
obligation of a State adopting this Convention to imple~

ment the provisions of the Convention within the whole
territory of that State: in the absence of any declaration
permitted under this article “at the time of signature,
ratification or accession” by a federal or non-unitary
State, this Convention shall have effect “within all terri-
torial units of that State”.

Article 32

[Determination of the proper law when federal or a
non-unitary State is involved)

Where in this Convention reference is made to the
law of a State in which different systems of law apply
such reference shall be construed to mean the law of
the particular legal system concerned.

COMMENTARY

In this Convention, several references have been
made to the law of a State. For example, articles 12 and
22 (3) refer to “the law applicable to the contract”;
article 14 (1) refers to “the law applicable to [arbitral]
proceedings”; and article 15 refers to “the law govern-
ing the proceedings”. In such cases, the determination
as to the proper law to govern each situation will be
made in accordance with the private international law
rules of the forum. Article 32 is intended to clarify that
the same approach should be pursued in arriving at the
proper law where different systems of law exist in the
State whose law is chosen as applicable by the conflict-
of-laws rules of the forum.¢’

Article 33
[Non-applicability to prior contracts)

Each Contracting State shall apply the provisions
of this Convention to contracts concluded on or after
the date of the entry into force of this Convention.

COMMENTARY

1. This article serves to clarify the application of
the principle prescribed in article 3 (1) by providing a
definite rule as to the contracts to which this Conven-
tion applies: a Contracting State is bound to apply the
provisions of the Convention to contracts that are con-
cluded on or after the date of the entry into force of
this Convention in the State concerned.

2. The date of the entry into force of this Conven-
tion is dealt with in article 44 of this Convention (see
also art. 3 (3)).

Part IIl. Declarations and reservations

Article 34

[Declarations limiting the application of the Convention)

Two or more Contracting States may at any time
declare that contracts of sale between a seller having
a place of business in one of these States and a buyer
having a place of business in another of these States

67 Cf. art. 13, where the reference is to “the law of the
court”,
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shall not be governed by this Convention, because
they apply to the matters governed by this Convention
the same or closely related legal rules.

COMMENTARY

1. Some States, in the absence of this Convention,
apply the same or closely related rules to the subject-
matter governed by this Convention, i.e., limitation
(prescription) of claims based on a contract of interna-
tional sale of goods. Under article 34 these States are
permitted, if they so choose, to apply their common or
closely related rules to claims arising from transaction
involving buyers and sellers in such States, and yet ad-
here to the Convention.

2. This article enables two or more Contracting
States to make a joint declaration, at any time, that con-
tracts of sale entered into by a seller having a place of
business in one of these States and a buyer having a
place of business in another of these States, “shall not be
governed by this Convention”. The over-all effect is that
such contracts are excluded from the scope of applica-
tion of the Convention by virtue of such a declaration. It
should be noted that a declaration under article 34 may
be made well after the time these States have ratified this
Convention. (See also art. 40 and accompanying com-
mentary, para. 2.)%8

Article 35

[Reservation with respect to actions for annulment
of the contract]

A Contracting State may declare, at the time of the
deposit of its instrument of ratification or accession,
that it will not apply the provisions of this Convention
to actions for annulment of the contract.

COMMENTARY

As has already been noted, this Convention gov-
erns the limitation period for bringing an ‘“action for
annulment” in those legal systems which require that
the nullity of a contract be first established by way of a
legal proceeding instituted for that purpose.®® However,
in the States which require an initial judicial determina-
tion of the contract’s invalidity, the limitation period for
bringing such actions may be different from the normal
period for the exercise of claims based on the contract,
This article permits a State to declare that it will not
apply the provisions of this Convention to actions for
annulment of the contract. Consequently, the State
which has made a reservation under this article may
continue to apply its particular local rules (including its
rules of private international law) to actions for annul-
ment of contracts. It may be noted that reservations
under this article may also be made by States which ad-

68 As to the situations where the same limitation rules are
applied among several States because these ‘States are parties to
conventions containing limitation provisions in respect of inter-
national sales, see art. 37.

69 See foot-note 4 in commentary on art. 1 and its accompany-
ing text.

here to legal systems where termination or invalidity of
a contract need not first be established by way of a legal
proceeding brought for this purpose.

Article 36

[Reservation with respect to who can invoke limitation]

Any State may declare, at the time of the deposit
of its instrument of ratification or accession, that it
shall not be compelled to apply the provisions of arti-
cle 24 of this Convention.

COMMENTARY

This article permits a Contracting State to make
a reservation with regard to the application of the rule of
article 24 which provides that a tribunal shall take into
consideration the expiration of the limitation period
only if a party invokes it. (The need for this reservation
has already been noted in para. 2 of commentary on
art. 24.)

Article 37

[Relationship with conventions containing limitation
provisions in respect of international sale of goods]

This Convention shall not prevail over conventions
already entered into or which may be entered into,
and which contain provisions concerning the matters
covered by this Convention, provided that the seller
and buyer have their places of business in States
parties to such a convention.

COMMENTARY

1. This article provides that this Convention shall
not prevail over present or future conventions which
contain provisions concerning the limitation or prescrip-
tion of claims based on the international sale of goods.
In case of conflict, therefore, the rules of those other
conventions shall be applied to the limitation or prescrip-~
tion of claims, rather than the rules of this Convention.

2. Such situations could occur in regard to conven-
tions that deal with the international sale of a particular
commodity, or a special group of commodities. In addi-
tion, it has been suggested that article 49 of the 1964
ULIS may conflict with some of the provisions of part I
of this Convention. A conflicting provision may also be
contained in conventions concluded on the regional
level, such as the General Conditions of Delivery of
Goods between Organizations of the Member Countries
of the Council for Mutual Economic Assistance, 1968.
Article 37 permits States parties to such a convention to
apply its conflicting provision only when both the seller
and the buyer have their places of business in States
which have ratified that convention.

3. It may be noted that the rule in this article op-
erates automatically, without requiring any advance
declaration by the States who are parties to the conven-
tion containing a conflicting provision as to the limitation
or prescription of claims (cf. art. 34).
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Article 38

[Reservations with respect to the definition of
a contract of international sale]

1. A Contracting State which is a party to an
existing convention relating to the international sale
of goods may declare, at the time of the deposit of its
instrument of ratification or accession, that it will ap-
ply this Convention exclusively to contracts of inter-
national sale of goods as defined in such existing
convention.

2. Such declaration shall cease to be effective on
the first day of the month following the expiration of
12 months after a new convention on the international
sale of goods, concluded under the auspices of the
United Nations, shall have entered into force.

. COMMENTARY

1. Article 2 of this Convention deals with the degree
of internationality which makes a contract for sale of
goods an “international” one for the purposes of this
Convention. Article 3 (1) sets the obligation of Con-
tracting States to apply the provisions of this Convention
to contracts of international sale of goods. Article 38 is
designed to facilitate adoption of this Convention by
States which are already parties to an existing conven-
tion on the international sale of goods (such as ULIS)
which contains a definition of “international” sale differ-
ent from article 2 of this Convention. Article 38 per-
mits such a State to exclude the application of article 2
with regard to the definition of “international” sale by
making a declaration that it will apply this Convention
only to international sales of goods as defined in such
an existing convention. The net effect of such a declara-
tion is to obligate the declaring State to apply the pro-
visions of this Convention only to those contracts which
fall within the definition of a contract of international
sale of goods under the other existing convention when
a legal proceeding is commenced within the jurisdiction
of that State.”®

2. Article 38 (2), however, makes it clear that reser-
vations permitted under article 38 (1) is a temporary
expedient; it also reflects the general expectations of the
Conference which adopted this Convention that the defi-
nition of “international” sale of goods be ultimately
brought into line with the definition in a new convention
on the international sale of goods the draft of which is
presently under study by the United Nations Commis-
sion on International Trade Law.

Article 39

[No other reservations permitted]

No reservation other than those made in accord-
ance with articles 34, 35, 36, and 38 shall be
permitted.

70 See e.g., ULIS art. 1. It is expected, however, that the differ-
ence in the applicable scope, because of a reservation under art.
38, will not be so great as might first appear from the com-
parison of art. 1 of ULIS and art. 2 of this Convention. Cf. art.

2 (b) (c).

COMMENTARY

This article provides a basis for uniformity in appli-
cation of the Convention by prohibiting Contracting
States from making any reservation other than those
specifically permitted under this Convention.™

Article 40

[When declarations and reservations
take effect; withdrawal]

1. Declarations made under this Convention shall
be addressed to the Secretary-General of the United
Nations and shall take effect simultaneously with the
entry of this Convention into force in respect of the
State concerned, except declarations made thereafter.
The latter declarations shall take effect on the first
day of the month following the expiration of six
months after the date of their receipt by the Secretary-=
General of the United Nations.

2. Any State which has made a declaration under
this Convention may withdraw it at any time by a
notification addressed to the Secretary-General of the
United Nations. Such withdrawal shall take effect on
the first day of the month following the expiration of
six months after the date of the receipt of the notifica-
tion by the Secretary-General of the United Nations.
In the case of a declaration made under article 34 of

~ this Convention, such withdrawal shall also render in-
operative, as from the date on which the withdrawal
takes effect, any reciprocal declaration made by an-
other State under that article.

COMMENTARY

1. Paragraph (1) of this article provides the manner
in which declarations under articles 31, 34, 35, 36 and
38 must be made and specifies the point in time when
such declarations take effect. Article 40 (2) permits
withdrawal of such declarations and provides both the
manner in which such withdrawal may be made and the
point in time when it becomes effective.

2. It may be noted that, under the last sentence of
article 40 (2), a joint declaration made under article 34
becomes inoperative when one of the parties to that
joint declaration withdraws therefrom. Even where a
joint declaration has been made by more than two
States, a notification of withdrawal to the Secretary-
General of the United Nations by one of those States
will render the joint declaration inoperative in respect of
the remaining States on the first day of the month fol-
lowing the expiration of six months after that notification.
Thus, if the other remaining States still wish to maintain
the joint declaration under article 34 among themselves,
they will have to make a new declaration in accordance
with article 40 (1). :

PSRN RS

71 The 1969 Vienna Convention on the Law of Treaties pro-
vides, inter alia, that a State may make a reservation, when rati-
fying or acceding to a Convention, unless the treaty provides
that only specified reservations, which do not include the reserva-
tion in question, may be made (art. 19).
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Part IV. Final clauses

Article 41

This Convention shall be open until 31 December
1975 for signature by all States at the Headquarters
of the United Nations.

Article 42

This Convention is subject to ratification. The in-
struments of ratification shall be deposited with the
Secretary-General of the United Nations.

Article 43

This Convention shall remain open for accession by
any State. The instruments of accession shall be de-
posited with the Secretary-General of the United
Nations.

Article 44

1. This Convention shall enter into force on the
first day of the month following the expiration of six
months after the date of the deposit of the tenth in-
strument of ratification or accession.

2. For each State ratifying or acceding to this
Convention after the deposit of the tenth instrument
of ratification or accession, this Convention shall
enter into force on the first day of the month following
the expiration of six months after the date of the de-
posit of its instrument of ratification or accession.

Article 45

‘1. Any Contracting State may denounce this
Convention by notifying the Secretary-General of the
United Nations to that effect.

2. The denunciation shall take effect on the first
day of the month following the expiration of 12
months after receipt of the notification by the Secre-
tary-General of the United Nations.

Article 46

The original of this Convention, of which the
Chinese, English, French, Russian and Spanish texts
are equally authentic, shall be deposited with the
Secretary-General of the United Nations.
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