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260. The second consideration requires more ex-
planation. As noted above, a decision made on the basis
of burden of proof is essentially an arbitrary one. The
basis of liability may be negligence, but if carrier bears
the burden, and if there is a failure of proof, carrier
will be liable, regardless of whether it was actually
negligent or not. Placing the burden on carrier then is
a move in the direction of strict carrier liability. By
the same reasoning, placing the burden on cargo
interests is a move in the direction of exemption of the
carrier from the consequences of its negligence. As
a result, an important consideration in placing the
burden of proof is the merit of strict liability of carriers
as compared to the merit of exoneration of carriers for
their own negligence, One or the other must be
favoured.

261. On the basis of previous discussion it appears
that the better choice would be to place the burden of
proof on the carrier and thus take a step toward strict
carrier liability. Applying the earlier analysis of policy
considerations this would tend to promote an optimum
standard of care on the part of the carrier—while place-
ment of the burden on shipper would not.

262. As to reduction of friction, the main considera-
tion is clarity. The clearer the rule, the less the friction.
A rule placing the burden squarely on carrier for all
matters occurring while cargo is in its possession (with
sharply delineated exceptions) would be clearer than
the present set of rules and would therefore tend to
reduce friction.

(a) Exceptions to carrier bearing the burden of
proof

263. Although there appears to be good reason for
generally placing the burden of proof upon carrier, five
exceptions to such a general rule should be considered.
These are essentially the five preliminary matters that
shipper must prove under present law.213

(1) That the claimant is the owner of the goods
and/or is the person entitled to make the claim.

(2) The contract.

(3) That the loss or damage took place during the
period for which carrier is responsible. (See part one,
paras. 7-41.)

(4) The physical extent of the damage or loss.
(5) The monetary value of the loss or damage.

264. It seems reasonable to continue to place the
burden of proof for these matters on shipper.

(b) Consequences in specific situations of a sug-
gested burden of proof scheme

265. The following set of examples is designed to
illustrate how the suggested burden of proof scheme
would work—that is, carrier bearing the burden on
all issues except those specifically excepted. It should
be noted that this scheme is very similar to the burden
of proof arrangement used in the catchall exemption
section of the Hague Rules (article IV (2) (g)). Thus
the suggested scheme might roughly be described as
an extension of the article IV (2) (g) arrangement.

213 They are taken from Tetley, op. cit., supra, at pp. 34-35.

Example: a case involving the detention of a vessel in
a harbour by government authorities. Assume there
is a shipment of cheese on board which spoils:

(1) Shipper would have the burden of proving that
the cheese was delivered to the carrier in good condi-
tion and was received back in bad condition as under
present law.2'* Also, as under present law, shipper
would win if it bore its burden on this point and there
were no other showings or allegations.

(2) Carrier would bear the burden of showing that
the cause of the loss was the delay in a hot harbour
occasioned by the restraint of princes. If carrier can
bear its burden here it will win in the absence of any
other showings or allegations.

(3) If shipper alleges that carrier’s improper stow-
age of the cargo in an inadequately ventilated part of
the ship was a contributing cause of the damage,
carrier will have the burden of proving that the stowage
was not faulty or, alternatively, that it was not a con-
tributing or concurring cause of the loss.

(4) If carrier fails to bear its burden under 3 above,
carrier will then have the burden of showing how much
of the loss is attributable to the restraint of princes
and how much to the faulty stowage. If carrier fails to
bear this burden it will be liable for the entire loss, in
the absence of any further showing or allegations.

(5) As an alternative to shippers allegation in para-
graph 3 above, if shipper alleges that the carrier’s fault
provoked or caused the restraint of princes (as by
refusal to pay just taxes or fees, inciting riot and the
like) the carrier will bear the burden of proving that
it did not cause or provoke the restraint of princes.

(c) Amendments to the Hague Rules for imple-
mentation of the suggested burden of proof
scheme

266. Earlier parts of this report have suggested the
elimination of some paragraphs of article IV (2).
Adoption of the suggested burden of proof scheme
would eliminate or alter the rest of article IV (2). This
can be illustrated by taking article IV (2) (g) as an
example. Article IV (2) (g) exempts carrier from loss
or damage caused by, inter alia, an arrest or restraint
of princes. This provision on analysis appears to only a
specific and perhaps redundant illustration of the fault
principle. Thus, if a restraint of princes causes the loss
rather than any fault of carrier, the carrier will not be
liable regardless of article IV (2) (g). Carrier will be
protected by the catchall provision, article IV (2) (q)
which relieves carrier of liability for any and all loss
or damage except that caused by the fault of carrier.
Paragraph (g), however, places the burden on the
carrier to prove that its fault did not contribute to the
loss or damage. Under paragraph (g), on the other
hand, it has been held that once carrier proves that
a restraint of princes occasioned the loss the burden
shifts to shipper to prove that the carrier’s fault caused
or provoked the restraint of princes or concurred with
the restraint of princes to produce the loss.?'® The

214 Shipper would also bear the burden on the various other
preliminary matters noted above.

215 As noted earlier there may be jurisdictions where this
shift does not occur and the burden remains with carrier as
it does under article IV (2) (q). In such jurisdictions elimi-
nation of article IV (2) (g) will effect little change.
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general rule placing the burden of proof on the carrier
would be inconsistent with the shifting burden that
now results from article IV (2) (g); if the general
rule is accepted, article IV (2) (g) should be deleted.

267. It is possible, although not likely, that as the
Hague Rules are presently written a court might hold
that if a restraint of princes “causes” the loss or damage,
carrier would not be liable even if its negligence caused
the restraint of princes or concurred with the restraint
of princes to produce the loss. Such an interpretation
of article IV (2) (g) cannot be completely ruled out
on the face of the Hague Rules, and to the extent a
court might adopt it, the elimination of article IV (2)
(g) will effect a substantive change, in addition to
changing the burden of proof. If so, on the basis of
prior reasoning, there would appear to be reasons to
support the substantive change effect by eliminating
article IV (2) (g).

268. The various other paragraphs of article IV (2)
which have not been discussed previously are for pur-
poses of analysis the same as article IV (2) (g).
These are paragraphs (e), (f), (h), (i), (j), (k),
), (m), (n), and (0).?*® The reasons supporting
clarification of the rules on burden of proof, mentioned
above, would also support the elimination of these para-
graphs.217

269. Article IV (1) could also be eliminated if the
suggested burden of proof scheme is adopted.

(d) Summation: form of article 1V (1) and
(2) as amended

Article IV (1)

Neither the carrier nor the ship shall be responsible
for loss or damage from any cause arising without the
actual fault or privity of the carrier, or without the
fault or neglect of the agents or servants of the carrier.

Article IV (2)

(@) The burden of proof shall be on the shipper to
show:
(1) That the claimant is the owner of the goods or
is otherwise entitled to make the claim.

(2) The contract.

(3) That the loss or damage took place during the
period for which carrier is responsible.

(4) The physical extent of the loss, or damage.
(5) The monetary value of the loss or damage.

216 See Gilmore and Black, op. cit. supra, at pp. 147-52.

217 Paragraph (p) should also be eliminated, either on the
above reasoning or because it is redundant as suggested in
para. 252 supra. The Australian reply suggests that with res-
pect to the exemptions in the Hague Rules for inherent vice
(IV (2) (m)) and insufficiency of packing (IV (27_(71))
the carrier should have the burden of proof in attempting to
avoid responsibility on these grounds. With regard to the
exemption for latent defect (IV (2) (p)) “proof that a
defect was latent and that it caused the damage will always
involve extensive litigation. As the state of the vessel is the
responsibility of the carrier anyway, it is suggested that this
exception could also be deleted”. It is also suggested that
the catchall exemption (IV (2) (q)) should be deleted.

The Australian reply also suggests that the carrier should be
obliged to prove that he has fulfilled the obligations of arti-
cle III (2) before he may invoke the exceptions in article IV,
The Indian reply makes a similar point.

(b) The burden of proof shall be on the carrier as
to all other matters: carrier must show that neither
the actual fault or privity of the carrier nor the fault
or neglect of the agents or servants of the carrier caused,
concurred in or contributed to the loss or damage.

APPENDIX

Questionnaire on certain matters regarding the respon-
sibility of carriers for loss or damage to cargo in the
context of bills of lading

ParT I

L. Period during which the carrier is responsible for damage
or loss of goods

Attention is directed to the provisions of the Brussels Con-
vention of 1924 (the Hague Rules) which impose certain res-
trictions on clauses in bills of lading during “the period from
the time when the goods are loaded on to the time they are
discharged from the ship” (article 1 (e)). The question has
been raised as to the protection that should be afforded cargo
owners with respect to loss or damage to the cargo during the
two following periods: (i) the period after delivery by the
shipper to the carrier (or to the carrier’s agent or otherwise
pursuant to the carrier’s instructions) but before they have
been “loaded on™ the ship and (ii) the period after discharge
of cargo from the ship but prior to delivery to the consignee.

(a) In what circumstance under your country’s legal rules
is the carrier responsible for loss or damage before the goods
have been “loaded on” the ship or after they have been
“discharged from” the ship?

(b) Are there any existing applicable legal rules in your
country attributing responsibility to persons (such as port
authorities) other than the carrier or his agent during the
period after delivery by the shipper and before loading on
ship, and during the period after discharge from ship and
before delivery to the consignee? If so, please state provisions
of such legislation and relevant case law.

(c) If, according to existing applicable legislation, the

carrier is responsible only for “the period from the time when
the goods are loaded on to the time they are discharged from
the ship” (article 1 (e)), when according to such legislation
and relevant case law are the goods considered to have been
“loaded on” and when are the goods considered to have been
“discharged”?
. (d) Do you consider the existing international legislation
in this area satisfactory? If so, please set forth any reasons
that you may wish to provide. If not, please indicate any
desired proposals for modification of such international legisla-
tion and the reasons therefor.

2. Jurisdiction clauses

(a) Under legal rules (legislation and case law) applicable
in your country, in what circumstances is effect given to
“jurisdiction clauses”, whereby jurisdiction over claims with
respect to contracts of carriage of goods may only be brought
before the courts of a particular country or before arbitration
proceedings in a specific location, or whereby a specific system
of law is chosen to govern the substantive aspects of the con-
tract?

(b) Do you consider the existing rules on “jurisdiction
clauses” satisfactory? If so, please set forth any reasons that
you may wish to provide. If not, please indicate any desired
proposals for international legislation on this subject and
the reasons therefor.

3. Cargo carried on deck and related problems

Attention is directed to article 1 (¢) of the Hague Rules
which provides as follows: *‘Goods’ includes goods, wares,
merchandise and articles of every kind whatsoever except live
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animals and cargo which by the contract of carriage is stated
as being carried on deck and is so carried”. Questions have
been raised under this provision with respect to its applicability
to containers and certain other types of cargo which are
customarily carried on deck. Attention has also been directed
to the above provision relating to “live animals”.

(a) Do existing legal rules in your country attributing
responsibility to the carrier for loss or damage to the cargo
contain special rules with respect to cargo which is stated
as being carried on deck and which is so carried? If so, please
indicate the nature of these rules. Do these rules apply to the
carriage of containers on deck? Are live animals also the
subject of special rules in so far as carrier’s responsibility is
concerned?

(b) Do you consider the exclusion of deck cargo and live
animals from the operation of the Hague Rules to be satis-
factory? If so, please set forth any reasons that you may wish
to provide. If not, please indicate any desired proposals for
modifications of such international legislation and the reasons
therefor.

ParT 11

The Working Group on International Legislation on Shipping
at its meeting during the fourth session requested the Secre-

tary-General to prepare a report analysing alternative ap-
proaches to the basic policy decisions that must be taken in
order to implement the objectives set forth in paragraph 2 of
the UNCTAD resolution and quoted in paragraph 2 of the
Commission’s resolution. Special reference was made to the
objective of establishing a balanced allocation of risks between
the cargo owner and the carrier.

To assist the Secretary-General in the preparation of the
above report, it would be appreciated if you would suggest
policy approaches implementing the objective mentioned
above. It would be helpful if such suggestions could be il-
lustrated by concrete proposals relevant, inter alia, to the
exceptions set out in article 4 (2) of the Hague Rules provid-
ing that:

“2. Neither the carrier nor the ship shall be responsible
for loss or damages arising or resulting from:

“(a) Act, neglect or default of the master, mariner, pilot
or the servants of the carrier in the navigation or in the
management of the ship;

“(b) Fire, unless caused by the actual fault or privity of
the carrier;

“(c) Perils, dangers and accidents of the sea or other
navigation waters;

“ ”
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