








































































































































































































































































































































































































































































































































Mr. RECZEI (Hungary) said his delegation would like paragraph 2 to be

replaced by the amendment proposed by Norway (A/CN.9/V/CRP.22). It would favour

the deletion of paragraph 3 because it felt that the waiver envisaged had no

specific effect: when the limitation period had expired, the debtor should merely

abstain from invoking limitation to ensure that the limitation period was not

taken into consideration.

Certain representatives had criticized paragraph 2 because in their countries

limitation was a question of pUblic policy. Their reasoning was perhaps not

very accurate, because, while the existence itself of limitation was indeed a

matter for public policy, the length of the limitation period or the autonomy

allowed to the parties in that respect were actually matters for regulation.

Mr. OGUNDERE (Nigeria) said that he had certain reservations about

paragraphs 3 and 4 but in the spirit of compromise he was ready to approve the

article as a whole.

Mr. KAMAT (India) said that, in spite of his delegation's reservations

on paragraph 2, he was ready to support the new text of that paragraph, which was a

valid compromise in the sense that it restricted the possibilities of extension to

a maximum of four years. On the other hand, paragraph 3 seemed to go beyond

what had been agreed upon within the Commission and to contradict the desire,

expressed in the previous paragraph, not to prolong the limitation period

indefinitely. It might therefore be thought that the provision of article 22

made paragraph 3 superfluous.

Mr. DEI-ANANG (Ghana) agreed with the representative of Hungary that

the revised version of paragraph 2 proposed by Norway was clearer than the text

prepared by the Working Group and should be adopted. He did not understand the

exact meaning of paragraph 3, and would like it to be deleted.

Mr. SMIT (United States of America) said he supported the amendment

proposed by Norway, which would enable the debtor to extend the period beyond

four years. His delegation approved of the two-stage procedure suggested by

Norway, provided that the extension was calculated not from the expiration of the

normal limitation period but from the date of the declaration by the debtor, in

accordance with the provision of article 19, paragraph 1 relating to the

acknowledgement of debt.
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Article 21~ paragraph 3 was not superfluous, since it dealt with the period

between the expiration of the limitation period and the commencement of

proceedings, which was covered neither by article 21, paragraph 2, nor by

article 22.

Mr. GONDRA (Spain) agreed with the United States representative that

paragraph 3 did not overlap with article 22, although the two articles did have

the same basis. Paragraph 4, on the other hand, was not clear and could lead to

confusion with regard to the application of the provisions concerning "time-limits"

(decheance), which under article 1, paragraph 2 were excluded from the sphere of

application of the Uniform Law. Article 21, paragraph 4 should therefore be

deleted, in order to avoid all ambiguity.

Mr. JENARD (Belgium.) said he could accept the article, although he would

have preferred the parties to be given an opportunity to reduce the limitation

period. In his view, the text proposed by the Working Group w~s preferable to that

suggested by the Norwegian delegation, for it was clearer and provided for a

maximum limitation period of eight years, as did articles 18, 19 and 20. He had

nc objection to deleting paragraph 3 but would prefer to retain paragraph 4; he

could accept the amendment to the latter paragraph proposed by the Mexican

delegation.

Mr. LOEWE (Austria) said he agreed with the Belgian delegation, but

considered it necessary to delete paragraph 3~ which in his view was out of keeping

with the spirit of the Convention for the reasons given by the representative of

the Soviet Union and India.

Mr. GUEST (United Kingdom) said he approved of the current version of

article 21. Paragraph 2 seemed preferable to that proposed by the Norvegi.an

delegation, which was too complicated. The four-year extension beyond the end. of

the initial limitation period was, in fact, a satisfactory compromise between the

position of those who favoured unlimited extension and the position of those who

were opposed to any extension.

The CHAIRMAN observed that there seemed to be a consensus in favour

of paragraph 1. A majority wished to retain paragraph 2, despite the reservations
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expressed by some delegations, which would be included in the report. A majority

was likewise in favour of deleting paragraph 3 and retainin8 paragraph 4, the

text of which should no doubt be amended in order to avoid any confusion with

"time-limits" (decheance). He therefore suggested that the Commission should

approve ~aragraphs 1 and 2 of article 21, delete paragraph 3 and approve

paragraph 4, sUbject to the introduction of drafting changes in paragraph 4.
It was so decided.

Article 22 (continued)

principle

article.

~~. ~1AHUNDA (United Republic of Tanzania) recalled the objection of

which his delegation had formulated during the first reading of the

He considered that the article should be deleted.

~~. KAMAT (India) recalled that his delegation had already expressed

very serious reservations concerning article 22, which reproduced word-for-word

the original article 23. The Commission hafr, however, instructed the Working

Group to prepare a compromise text, taking into account all the views expressed,

and it had been understood that if the Group could not find a solution, it should

allow for reservations to that article.

Mr. GUEST (United Kingdom) said that the Working Group had been unable to

find a form of wording that reconciled the opposing positions. It had therefore

retained the original text, while providing in article 34 that any State could

derogate from article 22 by making an express declaration to that effect at the

time of the deposit of its instrument of ratification or accession.

Mr. DEI-ANANG (Ghana) considered that the provision concerning possible

reservations could have been included in article 22. He recalled that the

Australian delegation had proposed a compromise solution concerning which the

Working Group had given no explanation, although it had been instructed to take

into account all the views expressed.

Mr. JENARD (Belgium) said that the Working Group had indeed considered

all the views expressed in plenary, but had been unable to find a compromise

formula that would reconcile certain irreconcilable positions. Furthermore, even
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in those countries where the judge could intervene, the nature of that intervention

varied considerably; it might be optional or mandatory. The Working Group had

therefore preferred to adopt a very flexible solution; it had reproduced the

original text while making allowance in article 34 for possible reservations.

Mr. OGUNDERE (Nigeria) recalled that his delegation had expressed the

view that the article should be deleted. If it was to be retained, it should

include a provision stating that it would not apply in countries whose legal

systems permitted the judge to intervene in the proceedings. In any event, if the

current text was retained with a provision concerning possible derogations, the

latter provision should be included in the article itself, not in a separate

article.

Mr. HUDHO (Kenya) said he fully agreed with the views expressed by the

representative of Nigeria. He considered the Working Group's. solution less

satisfactory than the amendment proposed by the United Kingdom representative durinf,

the first reading, according to which the provisions of the article would not apply

where the rules of pUblic policy of the forum otherwise provided.

Mr. ~iANTILLA-MOLINA (Mexico) considered that the Working Group had

not made the necessary effort to reconcile the various points of view and had

merely adopted the majority opinion. Furthermore, by laying down a general

rule and at the same time making it possible to derogate from that rule the

Group had departed from the principle of uniformity which should form the very

basis of the Convention. Although intervention by a judge might be justified

under some national laws, it might be in the interest of the parties themselves

not to invoke limitation, either because they wanted their dispute to be

considered in detail or because they tacitly wished to extend the limitation

period. In a spirit of conciliation, he suggested that in those countries where

the law provided that the judge could invoke Hmitation suo officio, that should

not be done until the judgement had been handed down, after the case had been

considered in detail. He was opposed to the Australian proposal, according to which

the tribunal could draw the attention of the parties to the possibility of

invoking Hmitation, for that would be out of keeping with the impartiality of the

judge.
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~r. GUEST (United Kin~dom), referring to the statement by the

representative of Kenya, observed that the United Kingdom proposal had not been

accepted by the \Jorking Group. The latter I s solution nevertheless had definite

advantages, for article 34 enabled a State to declare expressly that it intended to

make a reservation to the application of article 22. It would thus be possible to

ascertain which States applied article 22 and which States derogated from it.

Mr. LOE~1E (Austria) considered that the prcvi.sLons of articles 22 and 34

constituted a fair co~promise, which all delegations should be able to accept.

The incorporation of reservations into article 22 itself might lead to confusion

and should be avoided.

Mr. IGlOO (Singapore) inquired whether the Group had considered the

possibility of simply deleting article 22. If so, he would like to know why the

Group had not adopted that solution.

Mr. GUEST (United Kingdom) said that the Horking Group had indeed

considered that possibility, but had decided that the deletion of article 22 would

not be a satisfactory solution, because under article 23, paragraph 1 the judge

would then be obliged to invoke lir1itation suo officio.

Mr. JENARD (Belgium) shared the view that it would be a mistake to delete

article 22. Without that provision it would not be clear whether it was for the

parties or for the judge to invoke limitation. Moreover, the problem would arise

again in article 23.

Ilr. OGW~DERE (Nigeria) said that he did not see how article 34 could be

amenued to meet the objections his delegation had raised with respect to article 22.

If, nevertheless, article 22 was approved, he would request that the COL@ission's

report should indicate that reservations had been expressed by several delegations

regarding that provision.

Mr. RECZE~ (Hungary) said that provision could be made in article 22 for

the possibility of reminding the parties that they were entitled to invoke

limitation to be open to the judge •.

Mr. CHAFIK (Egypt) said that the suggestion made by the Hungarian

delegation would be contrary to the principle of the judge's impartiality.
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Mr. HYERA (United Republic of Tanzania) proposed that the COBmission

should suspend its discussion of article 22 and t~ce a decision on that article

when it took up article 34.

The CHAIR~1AN said that, in his opinion, it would be better for the

Commission to take a decision i~mediately on article 22. He proposed that the

article should be approved on the understanding that the objections raised by

various delegations would be reflected in the Commission's report and that the

question of reservations would be considered in connexion with article 34.
Article 22 was approved.

Article 23 (continued)

Hr. ~,1ANTILLA-HOLINA (Mexico) said that the article was incomprehensible,

at least in the Spanish version. r1oreover, even the English and French texts of

paragraph 1 were not precisely equivalent. nle English text appeared to sustain

the interpretation that a claimant could be prevented from pressing a claim in

respect of which the period of limitation had expired only by judicial decision.

The French text, on the other hand. indicated that ·the claim itself would not be

recognized.

Mr. RECZEI (Hungary) recalled that in conneY~on with the discussion of

article 12, his a.elegation had requested that the words "out of a different

contract", which appeared at the end of paragraph 2, should be replaced by a

formulation indicating that the restriction in question did not apply to

the contract but to the commercial relationship between the two parties. He

recor~ended that the wording adopted for that purpose should also be used in

article 23, paragraph 2 (a), which referred to "t.he same contract".

!"Ir. S1:lIT (United States of America) supported the suggestion put forward

by the Hungarian delegation. Replying to the point raised by the Mexican

delegation, he observed that article 22 met the ~orking Group's concern to establish

a general rule. That provision was not incompatible with article 23 inasmuch as

the latter was ;;Subject to the provisions... of article 22 1
•

Mr. COLO~ffiRES (Argentina) supported the comments made by the

representative of 11exico with reference to paragraph 1 and recommended that the

French and Spanish texts should be changed accordingly.
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Mr. JENARD (Belgium) said that, in his opinion, the French text was

satisfactory and he saw no reason to change it.

Mr. CHAFIK (Egypt) said that whatever the wording chosen to replace the

phrase "to the same contract 11, it should express the idea that both claims must

relate to the same action.

~ir. JAKUBOWSKI (Poland) associated himself with the view expressed by the

representative of Hungary to the effect that articles 12 and 23 should be changed

in tandem.

fir. COLO~ffiRCS (Argentina) proposed, in view of the obscurity of article

23, paragraph 1, that the provision in question should simply be deleted.

Hr. LOEHE (Austria) seconded that proposal.

Mr. OGUlIDERE (Wigeria) said that his delegation was opposed to the

deletion of paragraph 1.

Mr. I([MAT (India) recalled that during its initial consideration of

article 23, the Co~~ssion had expressed itself in favour of retaining paragraph 1.

In view of that decision, nothing more than mere drafting changes could be

envisaged for the provision in question.

Mr. RECZEI (Hungary) read out the text proposed by the Egyptian

delegation for the final clause in article 12, paragraph 2: "pzovi.ded that such

counterclaim does not arise out of a contract of a different nature 11 • His

delegation endorsed that formulation and recommended that a similar wording should

be used in article 23, paragraph 2 (a).

The CHAI~UUJ observed that a clear majority was in favour of retaining

article 23. paragraph 1. With regard to paragraph 2, he proposed that a drafting

group consisting of the representatives of Austria and Hungary should be entrusted

with the task of amending that provision, taking into account the Egyptian proposal.

Subject to that amendment, he put article 23 forward for the Commission's approval.

Article 23 was approved.

Article 24 (continued)

Article 24 was approved.

-260-



Article 25 was approved.

Article 26 (~ontinuea)

Mr. MANTILLA-MOLINA (Mexico) said that he was not completely satisfied

with paragraph 2 since the real issue was not the calendar but rather the date.

Article 26 was approved.

Article 27 (continued)

Article 27 was approved.

Article 28 (continued)

Mr. GUEST (United Kingdom), speaking on behalf of the ~lorking Group,

noted that article 28 was a new provision which the 'lorking Group believed would

solve the problem raised by the former article 35. That problem was twofold.

First, should the institution of legal proceedings'in a non-Contracting State have

international effect?

Secondly, what would happen if a debtor had not been informed of the fact that

legal proceedings had been taken against him? Article 28 provided an answer to
'1

th09~ two questions which the Working Group hoped would be acceptable to the

Commission as a whole.

Speaking as the representative of the United Kingdom, he added that his

delegation would have preferred to retain the reservation provided for in the

former article 35, if only for the sake of settling the matter of proceedings

instituted before an incompetent jurisdiction'. In a spirit of compromise, however,

his delegation had agreed to dispense with that reservation and to accept the

provisions, which in its view were insufficient, of the new article 28. However,

it insisted that its position on the matter should be mentioned in the commentary

on the draft convention and reserved the right to raise the matter again at the

time of the diplomatic conference.

l,tt. OGUNDERE (Nigeria) said that his delegation, which had been opposed

to the reservation provided for in the former article 35, found the solution

arrived at in the new art-icle 28 more satisfactory.
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~1r. LOEWE (Austria) said that his delegation was not entirely satisfied

with article 28. In the first place, it was inconsistent with the uniformity

which the future Convention aimed at promoting to require that the acts in question

nus t take place "in a Contracting Stat.e ", His delegation could, nevertheless,

have overlooked that point if at least the meaning of the provision had been clear.

The text as worded, however, could give rise to misunderstanding, and it would be

better to modify the structure of the sentence so as to say that no Contracting

State would be bound tdf recognize the effect of the acts referred to in articles

12, 13. etc .••• in respect of ~cts which took place in a non-Contracting State.

Secondly, he considered that the last part of the article (:lprovided that the

creditor has taken all reasonable steps to ensure that the debtor is informed of

t.he relevant act or cdrcumat ence as soon as possible;') woul.d not be valid before

the courts of hi s country, where it would be inconceivable for a creditor I s claim to

be rejected on the ground that the debtor had not been informed of the institution

of legal proceedings.

Mr. SMIT (lJnited States of America) said that he thought- it might be

possible for the Commission to arrive at a compromise between the position of the

United Kingdom delegati~n, which would prefer to retain the reservation provided

for in the former article 35, and that of the Austrian delegation, whose objections

concerning article 28 would vanish if those provisions were of an optional rather

than nandatory nature.

Mr. JAKUBOIJSKI (Poland) said that his delegation also had some difficulty

in acceptinr, the rule contained in article 28 under which the institution of

proceedings in a non-Contracting State'would be without effect in a Contracting

State. It was often the case that arbitration proceedings took place in a third

country. The new article 28, by denying the parties that possibility, would go

beyond the sphere of prescription.

The CHAIR~~~ said that the Commission would continue its consideration of

article 28 at the next meeting.
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l20th meeting (1 May 1972)

The CHAIRMAN invited the Commission to continue its consideration of

the new draft of articles 29-46 proposed by the Working Group on Prescription

(A/CN.9/V/CRP.2l/Rev.l/Add.l)

Articles 29 and 30 (continued)

Mr. BURGUCHEV (Union of Soviet Socialist Republics) said that his

delegation's views on the substance of article 29 were already known. It was

undesirable to require States to provide for an additional instrument giving

part I of the Convention the force of law. The article should be redrafted or

deleted.

Mr. JENARD (Belgium) thought that the article should be deleted because

the Convention would be applicable only in respect of a contract of sale concluded

between partners having their places of business in Contracting States.

Mr. GUEST (United Kingdom) was uncertain as to the possible effects of

the deletion of article 29. He could not immediately say whether it would be

possible, for example, for a State to ratify the Convention and yet not implement

it. It might be that ratification would connote that the State in questi.on had

implemented the Convention or that it proposed to implement it. If there was any

possibility that deletion of article 29 would leave a loop-hole whereby States

could ratify but not implement the Convention it would be better to refer the

article to the international conference of plenipotentiaries.

Mr. BURGUCHEV (Union of Soviet Socialist Republics) proposed that

article 30 should be referred to the conference of plenipotentiaries without

further discussion in the Commission.

Mr. KENNEDY (Australia) supported the USSR proposal.

Mr. LOEWE (Austria) agreed that article 29 should be deleted, as it

served no purpose.

Article 30 would be applicable in the case of Austria, which was a federal

State. However, it would be difficult to reconcile it with the Austrian federal
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structure because all the legislative acts relating to the Convention would fall

under federal jurisdiction. The requirement that the federal Government should

bring acts to the notice of the Austrian provinces would therefore raise

difficulties for his Government. As a solution, the text of paragraph (b) might

be amended to refer to articles which did not fall entirely within the legislative

purview of the federal authority.

Mr. OGUNDERE (Nigeria) said that while he could not agree to the approach

suggested by the representative of Austria, he could accept the SUbstitution of

"may" for "shall" in paragraph (b).

Mr. GUEST (United Kingdom) said that it would be better to leave the

text as it stood for consideration by the international conference of

plenipotentiaries, at which States could express their views regarding its content.

Mr. BURGUCHEV (Union of Soviet Socialist Republics) endorsed the United

Kingdom representative's remarks.

The CHAIRMAN said that, if there was .no obj ection, he would take it that

the Commission agreed to refer articles 29 and 30, as formulated by the Working

Group and in brackets, for discussion by the international conference of

plenipotentiaries.

It was so decided.

Article 31 (continued)

Article 31 was approved.

Part Ill: Declarations and reservations

The CHAIRMAN said that, if there was no objection, he would take it that

the Commission approved the title of part Ill.

It was so decided.

Article 32 (continued)

Mr. BURGUCHEV (Union of Soviet Socialist Republics) said that

paragraphs 2 and 3 of article 32, which the Working Group had left in brackets,
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should be deleted as superfluous in view of the decision that the Convention would

be applicable only in respect of a contract of sale concluded between parties

having their places of business in Contracting States. He also wondered whether

there was any need to retain paragraph 4 of the article; its substance was covered

in article 2 of the Convention.

Mr. LOEWE (Austria) agreed that paragraphs 2 and 3 of article 32 should

be deleted.

Mr. JENARD (Belgium) endorsed the USSR proposal for the deletion of

paragraphs 2 and 3 of article 32.

He noted that article 32 referred to the "Convention", whereas other articles

referred to the "Uniform Law". To avoid any ambiguity, he proposed that the word

"Convention" should be used throughout the Convention.

Mr. BURGUCHEV (Union of Soviet Socialist Republics) endorsed the

Belgian proposal.

The CHAIRMAN said that, if there was no objection, he would take it that

the Commission approved the Belgian representative's proposal.

It was so decided.

Mr. KHOO_ (Singapore) asked whether the words "any contrracti" in

paragraph 1 were intended to refer to individual contracts or to transactions in

general. If the reference was to individual contracts, he would strongly oppose

it, because it would nullify the work already done by the Commission.

Mr. MA,NJ}LLA.-MOLINA (Mexico) endorsed the comment of the representative

of Singapore. The underlying idea was a reference to transactions in general and

not to a single contract. If, for example, Mexico and Guatemala had similar

legislation, the application of article 32 could only be general.

Mr. JAKUBOWSKI (Poland) supported the USSR proposal for the deletion of

paragraphs 2 and 3 for the reasons already stated by previous speakers. It seemed

that paragraph 1 required redrafting to avoid the difficulties referred to by the

representatives of Singapore and Mexico. The language might be made much simpler,

providing simply that two Contracting States might agree not to apply the

Convention because they had similar legislation in the area in question. A contract
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concluded between parties having their places of business in Sweden and Norway,

respectively, could only be an international contract ~ even though it might be

decided that the Convention was not applicable to it because the two States had

similar legislaticn. It would not be advisable, therefore, to include the

language in article 32 providing that such contracts should "not be considered

international within the meaning of article 2".

Mr. OGUNDERE (Nigeria) said that he would be quite content to delete

article 32. Paragraph 1 gave Governments random permission to make declarations

regarding the applicability of the Convention, which he found unacceptable. If

it was to be retained, however, Contracting Parties should make the declaration

in question when they ratified the Convention and not subsequently. He therefore

proposed that the words "may at any time declare" should be changed to "may

declare at the time of ratification".

Mr. JENARD (Belgium) thought it essential that the words "at any time"

should be retained. In the case of the Benelux countries, for example, one State

might decide to ratify the Convention some time after another had done so.

However similar their legislation, therefore, they could only make the declaration

after the second State had ratified the Convention. He agreed that the reference

was to contracts of sale in general.

Mr. OGU~ERE (Nigeria), referring to the Belgian representative's

statement, observed that countries which stood to benefit from article 32

because they had similar legislation should hold consultations before either

ratified it. It was hardly acceptable that a State should be free to make a

declaration of the kind envisaged, 10 years or more after ratifying the Convention.

The CHAIRMAN said that, if there was no objection, he would take it that

the Commission agreed that paragraph 1 should be redrafted to take account of the

problem to which the representative of Singapore had referred and that

paragraphs 2, 3 and 4 should be deleted.

It was so decided.
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Articles 33 and 34 (continued)

Mr. JENARD (Belgium) pointed out that the text of both articles should

refer to the Convention as opposed to the "Uniform Law".

Articles 33 and 34 were approved.

Article 35 (continued)

Mr. BURGUCHEV (Union of Soviet Socialist Republics) proposed that

article 35 should be deleted for the reasons which he had given for the deletion

of article 29.

·Mr. JAKUBOWSKI (Poland) said that as the Commission had not adopted the

text of alternative B which the Working Group had proposed for article 3, there was

no reason to retain article 35. He agreed that it should be deleted.

It was so decided.

Article 36 (continued)

Replying to a question by Mr. OGUNDERE (Nigeria); Mr. JENARD (Belgium)

explained that article 36 and article 32, paragraph 1, covered different cases and

should both be retained. Article 36 covered conventions, while article 32,

paragraph 1, referred to the case of Contracting States which applied the same or

closely related legal rules.

Mr. LOEWE (Austria) pointed out that article 36 in fact referred to the

Uniform Law on the International Sale of Goods, which did not regulate all matters

of prescription in the field of sales, such as cases of non-delivery of goods and

failure to pay. Article 32 was wider in scope, since it enabled countries to state

that the Convention would not apply between them. It was therefore necessary to

retain both articles.

The CHAIRMAN noted that a majority of the Commission was in favour of

retaining article 36.

Articles 37-46

The CHAIRMAN suggested that articles 37-46, which had not been considered

by the Working Group, should be referred to the international conference of

plenipotentiaries for consideration.
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Mr. LOEWE (Austria), supported by Mr. BURGUCHEV (Union of Soviet Socialist

Socialist Republics), said that the reference to article 35 should be deleted from

articles 37 and 38, since article 35 had been deleted.

The CHAIRMAN noted that the Commission agreed that articles 37-46 should

be referred to the international conference of plenipotentiaries and asked the

Secretariat to make the requisite drafting changes.

Articles 8 and la (continued)

The CHAIRMAN called the Commission's attention to the Working Group's

proposed new articles 8 and la (A/CN.9/V/CRP.2l/Rev.l/Add.3). Article 8 simply

embodied the Commission's views and would be incorporated in the draft Convention.

He asked the delegates for their views on proposed new article la.

Mr. GUEST (United Kingdom) said that the Working Group had followed its

instructions from the Commission in extending the five-year cut-off period to eight

years. In the new draft the limitation period was two years from the date of

delivery of the goods in cases of patent defects and from the date of discovery of

the defect in cases of latent defects. The Working Group had drafted a more

satisfactory formulation of the commencement of the limitation period.

Mr. SAM (Ghana) said that he was pleased to see that some measure of

consensus was emerging with regard to the limitation period in respect of defects.

He would, however, have preferred that period to be four years instead of two. The

purchaser was in fact in a worse position if he found a defect in the goods than if

the basic four-year limitation period had applied, since the new article la meant

that a purchaser must take action within two years of discovery of the defect or

could not take action at all. However, in a spirit of compromise, he could accept

article la and would appeal to other delegations to do likewise.

Mr. LOEWE (Austria) said that his delegation reluctantly accepted the

compromise proposed by the Working Group, for whose efforts he was grateful. He

continued to think that it would be difficult to determine the point at which the

limitation period would commence to run under the terms of paragraph 1 and that

the period itself was extremely and unusually long.
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Mr. CHAFIK (Egypt) said that he could accept the text of article 10

prepared by the Working Group even though it was somewhat less favourable to the

developing countries than the version he had originally supported.

Mr. SMIT (United States of America) said that his delegation welcomed the

compromise reflected in the proposed new article 10. The representative of Egypt

had made a valuable contribution to the achievement of that compromise.

Mr. JENARD (Belgium) welcomed the compromise reflected in the text before

the Commission, which his delegation would do everything possible to implement.

Mr. BURGUCHEV (Union of Soviet Socialist Republics) commended the Working

Group, which had achieved a compromise. At the same time, he found it very

difficult to understand the relation between paragraphs 1 and 2 and paragranh 3

and wondered whether the tenor of paragraph 2 did not contradict the content

of paragraph 3. He would not pursue the matter during the current debate but

wished his delegation's doubts as to whether paragraphs 2 and 3 were fairly balanced

to be recorded. He reserved his delegation's right to state its views in that

connexion at the international conference of plenipotentiaries, should it find it

necessary to do so.

Mr. MANTILLA..;,MOLINA (Mexico) pointed out that whereas the English text

of paragraph 3 was consistent in referring to a "claim" the French and Spanish

referred alternately to "action" (acci6n) and "droit" (derecho). The French and

Spanish versions should use "action" (e.ccion) throughout. He also pointed out that

the expression "whether expressed in terms of a specific period of time or

otherwise" was loose and required reformulation.

Mr. GONDRA (Spain) pointed out that in the Spanish text "entregados" did

not correspond to the English phrase "handed over". He suggested that the wording

"puestos a disposici6n" should be used.

The CHAIRMAN invited the representatives of Mexico and Spain to submit

their amendments to the Secretariat.

Article 20 (continued)

The CHAIRMAN drew the Commission's attention to the proposed new

article 20, in document A/CN.9!V/CRP.2l/Rev.l!Add.4.
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Mr. SMIT (United States of America) said that in the new article 20,

which replaced the original article 19 (A/CIL9170), the phrase "not personal to the

creditor" had been replaced by IIbeyond the control of the creditor" and the

10-year maximum limitation period had been reduced to four years. In the French

and Spanish texts the word I1prevoir" ("prever il
) had been replaced by "eviter"

(ilev i t ar " ) so that the texts in those languages would be closer to the English text.

Hr. CHAFIK (Egypt) said that he would prefer to retain the 110rd "prevoir"

(foresee) in the French text, particularly since "eviter" (avoid) and "surmonter"

(overcome) were practically synonymous.

Hr. ~'IAl~TILLA-HOLINA (Hexico) said that the Working Group had discussed

the point raised by the representative of Egypt and had considered that "avoiding"

and "overcoming" were different s since tl1e first came before and the second after

the event. As had been pointed out in the Working Group, foreseeability might

apply to contractual obligations, but not with regard to circumstances affecting

the limitation period. The Working Group had therefore thought it should not

introduce the idea of foreseeability into article 20 by using the words "prevoir li

or "prever",

Mr. KHOO (Singapore) said that the formulation of article 20 was no

improvement on the original article 19. It allowed extension of the limitation

period in a situation where, for example, a creditor could not take action because

of adverse financial circumstances. While not objecting to the new article going

into the draft Convention, his delegation wished to reserve its position thereon.

lrr. SAM (Ghana), supported by Mr. MUDHO (Kenya), said that article 20

could be readily understood by businessmen and was therefore quite acceptable.

The CHAIffiiAN noted that the majority of the Commission appeared to be in

favour of approving article 20.

He suggested that the Commission should consider alternative methods for the

final adoption of the draft Convention on prescription as set out in document

A/CN.9/R.12 and invited the representative of the Secretary-General to address the

Commission on the matter.
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Mr. SLOAN (Representative of the Secretary-General) said that

document A/CN.9/R.12 contained an analysis of alternative methods for the final

adoption of the draft Convention on prescription. The alternatives were the

convening of an international conference of plenipotentiaries to study the draft

articles and to conclude a convention or the conclusion of a convention within the

framework of the General Assembly by having the Sixth Committee prepare a final

draft. He had discussed the question with the Legal Counsel, who was also the

Under-Secretary-General for General Assembly Affairs, and in their view the

convening of an international conference of plenipotentiaries would be more suitable

in view of the technical nature of the Convention and would be more likely to

achieve the best results.

There were also other considerations which the Commission might wish to

discuss. It had been suggested that the draft Convention should be circulated to

Governments, whose comments and proposals might be reviewed by a small working

group, such as the Working Group on prescription, which had played such a notable

role in preparing the draft Convention.

Mr. MICHIDA (Japan) said that his delegation considered that an

international conference of plenipotentiaries would be the most suitable forum for

finalizing the draft Convention on prescription. Furthermore, the Secretari,~t

might be requested the circulate the draft Convention together with the commentary

to Governments and interested international organizations for comment and

proposals. With regard to the suggestion that the Working Group on prescription

should prepare a compilation of those comments and proposals, the Working Group

itself had discussed the matter and had felt that the Secretariat would be the most

appropriate organ to prepare a summary of comments and proposals received from

Governments. His delegation associated itself with that view.

Mr. OGUNDERE (Nigeria) said that on balance his delegation supported the

convening of an international conference of plenipotentiaries since it felt that an

intern~tional conference would give greater pUblicity to the draft Convention. It

would also be inclined to assign the task of compiling comments received from

Governments to the Secretariat.
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Mr. JENARD (Belgium) said that his delegation favoured an international

conference of plenipotentiaries because the Convention dealt with technical issues

of a private law nature which were somewhat outside the scope of the normal work of

the Sixth Committee. Consequently, it might be necessary to call in experts in

private law, which would be an expensive and time-consuming procedure. If the

Commission decided to recommend the convening of an international conference of

plenipotentiaries, it might be possible to convene it immediately after the 1974

session of UNCITRAL, since a number of the members of UNCITRAL would also be invited

to attend the conference. His delegation was convinced of the need to circulate the

draft Convention as soon as possible to Governments which had so far not had an

opportunity of participating in the work of the Commission. He felt that the

Secretariat should be entrusted with the work of summarizing the comments received

from Governments.

Mr. BURGUCHEV (Union of Soviet Socialist Republics) said that his

delegation was also inclined to favour the convening of an international conference

of plenipotentiaries. The annex to A/CN.9/R.12 indicated clearly that the

conventions concluded by the Sixth Committee had been rather general in nature,

whereas those concluded by international conferences of plenipotentiaries had

dealt with more technical and complex subjects. The draft Convention on

prescription dealt with technical matters and required a conference attended

by specialists capable of ('c·nsidering all aspects of the Convention. An

international conference of plenipotentiaries would therefore be the most
appropri ate forum for the work.

His delegation felt that Governments should be allowed sufficient time to

study the draft Convention and that the Secretariat should be entrusted with the

work of summarizing comments from Governments.

Mr. MJUITILLA-MOLINA (Mexico) said that he was in favour of convening an

international conference of plenipotentiaries. The draft Convention should be

circulated as widely as possible to Governments for comments and the Secretariat

should summarize the replies received from Governments.
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The CHAIRMAN noted there appeared to be a consensus in favour of

recommending the convening of an international conference of plenipotentiaries to

study the draft articles and conclude a convention. However, before a final

decision was taken, the question of financial implications would have to be

considered. Second, the Secretariat would distribute copies of the draft

Convention to Governments, and would invite them to submit their views. The

Secretariat would summarize the replies from Governments, which would be

SUbmitted to the international conference of plenipotentiaries.

I-The last part of the meeting was taken
- up by the discussion of other matters-f
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l2lst meeting (2 May 1972)

The CHAIRMAN said that the Commission had before it addenda 5 to 9 of

document A/CN.9/V/CRP.2l/Rev.l, which contained the amendments proposed by the

different drafting parties which had been asked to reformulate certain articles,

and also document A/CN.9/V/CRP.27 which contained a proposal by the representative

of Singapore.

Paragraph 1 of article 18 (A/CN.9/V/CRP.2l/Rev.l/Add.5) (continued)

Mr. MICHIDA (Japan) said that, in accordance with the Commission's

instructions, the drafting party, composed of the representatives of Argentina,

Singapore and Japan, had revised the wording of article 18, paragraph 1 by using

the, words "which ••• has the effect of recommencing the limitation period

prescribed under that law" to describe the act accomplished by the debtor and by

reducing the extension of the limitation period from 10 to four years.

Mr. CHAFIK (Egypt) wondered why the authors of the text had put certain

words in round brackets in the first sentence and whether those brackets should

not be deleted.

Mr. LOEWE (Austria) supported the suggestion made by the representative

of Egypt. If the English and French versions were compared, it could be seen that

the French text was more correct in using the words "faire courir un nouveau delai

de prescription". Moreover, the words "prescribed under that law" which did

not appear in the French text, should be deleted from the English text because they

were purely repetitive.

Mr. GUEST (United Kingdom), supported by Mr. GUEIROS (Brazil), proposed

that the Enelish text ,should employ the words corresponding exactly to the French

formula, "faire courir un nouveau delai de prescription".

Mr. SMIT (United States of America) proposed that the text submitted by

the drafting party should be clarified by inserting in the fourth line of the

English text the word "original" before the words "limitation period".
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Mr. SAM (Ghana) proposed that the round brackets should be replaced by

commas.

Mr. MICHIDA (Japan) said he would not object to the deletion of the words

Ilprescribed under that law" from the English text; they had been inserted merely

to avoid any ambiguity.

Mr. KHOO (Singapore) supported the proposals for the deletion of the

round brackets and the words "prescribed under that law".

Mr. JENARD (Belgium) supported the proposal put forward by the United

States representative and suggested that in the French text the words "un nouveau

delai de prescription" should be replaced by the words "a nouveau le delai

initial de prescriptionil
•

The CHAIRMAN suggested that the Commission should adopt the text of

article 18, paragraph 1 as proposed by the drafting party, with the following

amendments: the round brackets would be replaced by commas; the words "prescribed

under that law" would be deleted from the English text; the word "original" would

be inserted before the words "limitation period" in the fourth line of the English

text; and the words "un nouveau delai de prescription" would be replaced by the

words "e. nouveau le delai initial de prescription" in the French text.

Article 18, paragraph 1, as amended, was approved.

Articles l~ and 23 (A/CN.9/V/CRP.21/Rev.l/Add.6) (continued)

Mr. RECZEI (Hungary) said that the representative of Austria and himself

had been instructed to put forward a new text of article 12, paragraph 2 and

article 23, paragraph 2 (a). At the end of article 12, paragraph 2, which dealt

with the counterclaim, a new sentence had been introduced making it clear that the

claim and the counterclaim related to a contract or contracts concluded in the

course of the same transaction. The amendment to article 23, paragraph 2 (a)

followed logically on the amendment to article 12.

Mr. CHAFIK (Egypt) felt that the last sentence of article 12, paragraph 2

should be deleted because the counterclaim raised a question of procedure within

the field of the lex fori. With regard to article 23, paragraph 2 (a), the two
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claims in question should arise, during the same transaction, not from a contract

or contracts but from the same cause. Admitt edly, the Roman-law countries and the

common-law countries understood the notion of cause in different ways, but the

wording proposed by the drafting party gave satisfaction to neither group.

Mr. COLOMBRES (Argentina) supported the suggestion made by the

representative of Egypt that the regulation of counterclaims should be left to the

lex fori.

Mr. SMIT (United States of America) felt that the drafting party had

found very suitable wording for article 12, paragraph 2, which he fully supported.

If the second sentence of that paragraph was to be deleted, consideration should

be given to deleting the whole paragraph, so as to avoid dealing only with one

aspect of the problem.

Mr. GUEST (United Kingdom) supported the new article 12, paragraph 2

proposed by the drafting party. However, he would have no objection to the

deletion of the last sentence of that paragraph if a majority emerged in favour

of it.

Mr. LOEWE (Austria) said he opposed the deletion of the second sentence

of article 12, paragraph 2 because, if the effect of counterclaims were restricted,

there was the danger of re-introducing prescribed rights.

Mr. CHAFIK (Egypt) pointed out to the representative of Austria that he

had not proposed that all restrictions on counterclaims should be removed but

merely that the matter should be left to the lex fori.

Mr. POLLARD (Guyana) said he favoured the retention of the second

sentence of article 12, paragraph 2, but in the English text the words "relate ·to"

should be replaced by the words "arise from".

Mr. SAM (Ghana) pointed out that article 12 had been approved in first

reading subject to drafting amendments. He felt that the new wording was

satisfactory.

Mr. RECZEI (Hungary) pointed out that the deletion of the second sentence

of article 12, paragraph 2, leaving the question of counterclaims to the different

national legislations, was contrary to the aim of unification being sought. He

did not oppose the amendment put forward by the representative of GuYana.
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Mr. SMIT (United States) pointed out that the proposal of the

representative of Guyana would restrict the scope of the text.

The CHAIRMAN noted that a majority had emerged in favour of the revised

version of paragraph 2 of article 12 and he suggested that the Commission should

adopt that text.

Revised article 12, parap;raph 2, was approved.

The CHAIRMAN suggested that the Commission should approve revised

article 23.

Revised article 23 was approved.

Article 15 (A/CN.9/V/CRP.2l/Rev.l/Add.7) (continue~)

~~. GUEST (United Kin~dom), speaking as a member of the drafting party

which had been asked to revise article 15, pointed out that in the first reading the

Commission had been divided on the question whether paragraph 1 should retain the

provision relating to the consent of the debtor. Finally, the drafting party had

not maintained that restriction because, under articie 21, paragraph 2, the debtor

could, in any case, during the limitation period, prolong that period by a written

declaration. Furthermore, the draftin~ party had tried to formulate paragraph 2

. more clearly because certain delegations, including that of the Soviet Union, had

found it incomprehensible.

Hr. KAMAT (India), speaking as a member of the draftine party, said that

he fully approved of paragraph 1 of article 15, but would have preferred some other

formulation for paragraph 2. He considered that, to be entitled to an additional

period, a creditor should produce proof that he had instituted the initial

proceedings with all due dispatch. In a spirit of compromise, however, he had

given his support to the text before the Commission.

Mr. OGU~IDERE (Nigeria) welcomed the new wording of article 15.

Mr. GUEIROS (Brazil) said that, while he did not withdraw his proposal

concerning the article and although he endorsed the Indian representative's

comments, he was ready to accept the new wording in a spirit of compromise.
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Mr. LOEWE Austria) supported the revised version of article 15.

Mr. GUNDRA (Spain) said that the use of the term "per-encdSn" in the

Spanish version was inappropriate.

The CHAIRMAN suggested that Spanish-speaking delegations should amend the

text as necessary to accommodate the Spanish dele~ation's view and invited the

Co~mission to approve revised article 7.
Revised article 7 was approved.

Article 16 (A/CN.9/V/CRP.3l/Add.9) (continued)

Mr. SHIT (United States of America), speaking on behalf of the drafting

party, said that the new text proposed for article 16 represented an attempt to

resolve the problems arising where a creditor, having pursued to judgement an action

based on the merits of his claim, found that the judgement could be enforced only in

the country in which it was rendered, the assets of the debtor being situated in

another State. Revised article 16 would allow the creditor either to institute new

proceedings in the other State in order to assert his original claim (para. 1) or

to take the necessary steps to obtain recognition or execution in that State of the

original decision (para. 2). In both cases, he was entitled to an additional period

of one year on the basis of the decision which the Commission had already taken in

that connexion. He added that the Comnrias'i.on had already approved paragraph 2

which the drafting party had amended only as necessary to bring it into line with

the new wording of paragraph 1.

Mr. HANTILLA-l\fOLINA (Mexico) had some misgivings with regard to the new

wording of article 16. It was for the creditor to establish whether the judgement

which he was seekinr-: would be enforceable and, if it was not, he should bear the

consequences. Furthermore, he feared that the new article would allow a creditor

who had received only partial satisfaction of his claim through judicial proceedings

to claim a review of the original judgement by resorting to a court in another State,

a procedure contrary to the principle of res judicata.

Mr. BURGUCHEV (Union of Soviet Socialist Republics) thought that

paragraph 1 should be deleted. If a majority of the Commission did not agree with

.that view, he requested that his delegation's position should be noted in the

summary record of the meeting.
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Mr. COLO~ffiRES (Argentina) associated himself with the comments of the

Mexican delegation and said that paragraph 1 would be acceptable only if it

specified the effect of judgements in the two States in question. His delegation

could agree to the deletion of the provision.

Mr. GUEIROS (Brazil) supported the criticism of revised article 16 made

by the dele~ations of Mexico and Argentina. His delegation was, however, opposed

to the deletion of paragraph 1 and would prefer to see its substance stated in

two or three paragraphs.

Mr. LOEWE (Austria) supported the USSR delegation's proposal to delete

paragraph 1.

~tr. SMIT (United States of America) observed that the deletion of

paragraph 1 might have unwelcome consequences. In the absence of that provision, a

creditor who had caused the limitation period to cease to run by instituting legal

proceedings and had then obtained a favourable decision on the merits of his claim

would be entitled to an unlimited period in which to. assert that claim. The new

version of paragraph 1 met the need to set a limit in that connexion; it would not

conflict with the principle of res Judicata because it was stated that the creditor

could institute new proceedinp-:s in another State only "under' the applicable law".

The deletion of the provision would resolve nothing and the same problem would arise

in connexion with paragraph 2, "Ilhich the Commission had already approved in first

reading.

Mr. MANTILLA-MOLIJITA (Mexico) remained convinced that article 16 was a

judicial misconstruction and recommended that, if paragraph 1 was deleted,

paragraph 2, which was no less fallacious, should also be deleted.

Mr. GUEST (United Kin~dom) said that the arguments of the Soviet

delegation, which was doubtless opposed to the additional period of one year

allowed by the new article, and those of the United States delegation, which

opposed the deletion of paragraph 1, were equally convincing. The solution might

be to reformulate the text to indicate that, when legal proceedings had led to a

decision on the merits of a c.laim, the limitation perlbd should be deemed to have

continued to run and that any additional period was ruled out. with regard to
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paragraph 2, he asked that the commentary on the draft Convention should state that

his delegation would have preferred the regime established under the original

article 21 and that it had given up that regime solely in a spirit of compromise.

Mr. OGUNDERE (Nigeria) said that his delegation, which opposed the

additional delay provided in paragraph 1, supported the United Kingdom delegation's

proposal. He feared that paragraph 2 would also be a source of difficulty.

Mr. LOEWE (Austria) asked that it should-be noted in the Commission's

report that his delegation had proposed the deletion of the whole of article 16.

The lattpr conflicted with the amendment of article 28 which the Commission had

advocated and it was regrettable that its provisions were not limited so as to

apply only where the original judgement was rendered in a Contracting State.

Mr. NESTOR (Romania) said that his delegation, too, thought the article

should be deleted.

Mr. MANTILLA-MOLINA (Mexico) said that, having regard to Mexican

legislation, the new version of article 16 would be impossible to apply. He

pointed out that so many delegations were opposed to the article that it could not

be said that there was any consensus; if it was adopted notwithstanding, States

should at least be entitled to formulate reservations in that connexion.

Mr. GONDRA (Spain) said that his delegation would prefer paragraph 1 to

be deleted and that it also had some misgivine;s with regard to paragraph 2. He

associated himself with the comments by the Austrian representative concerning the

need to restrict application of article 16 to Contractin~ States. He proposed that

as a compromise, the article should be placed in square brackets and submitted to

the diplomatic conference for consideration.

Mr. SAM (Ghana) supported the proposal by the Spanish delegation.

Mr. JAKUBOWSKI (Poland) said his delegation could agree to the deletion of

paragraph 1, but not of paragraph 2.

Mr. GUEIROS (Brazil) associated himself with the comments by the Mexican

representative. However, his delegation would be opposed to putting paragraph 1 in

square brackets, unless the diplomatic conference had the sunnnary records of the

Commission's discussions at its disposal.
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~~. RECZEI (Hungary) supported the proposal by the Spanish delegation.

Mr. CHAFIK (Egypt) said that he would prefer to retain the article in its

entirety. He felt that paragraph 1, because of the possibilities it offered to

the creditor, was useful without being dangerous.

Mr. JENARD (Belgium) said that his delegation was also in favour of

article 16. The provision in paragraph 1 would eliminate any temporal restriction

on the assertion of the creditor's claim, at least in countries like Belgium which

did not recognize that foreign decisions had the force of res judicata.

Mr. BURGUCHEV (Union of Soviet Socialist Republics), replying to the

comments by the Egyptian delegation, pointed out, that it was precisely the

possibilities offered to the creditor by paragraph 1 which were dangerous.

The CHAIRMA..l\f noted that divergent opinions had emerged on the revised

text of article 16 and he accordingly suggested that the provision should be placed

in square brackets, as the Spanish delegation had proposed. In reply to the

objection raised by the Brazilian representative, he said that the text of the

draft Convention would be accompanied by a commen"tary prepared by the Secretariat,

as well as cOmments by Governments.

Mr. GUEIROS (Brazil) said that, in those circumstances, his delegation

could accept the Spanish proposal.

Mr: LOEWE (Austria) supported the Spanish proposal.

The CHAI~l suggested that the text of revised article 16 should be

placed in square brackets and submitted to the diplomatic conference for

consideration.

It was so decided.

Article 21 bis (A/CN.9/V/CRP.27)

Mr. KHOO (Singapore) said that the text proposed by his delegation was

intended to remedy a number of defects in the draft. In its present form, the

latter contained provisions which would make it possible to extend the limitation

period well beyond what the Commission had wished and, in certain extreme cases,

up to 15 years • For that reason the proposed article 21 bis imposed a maximum limit

of 10 or 8 years, according to the individual case. Furthermore, the figures could

be discussed.
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Mr. MANTILLA-MOLINA (Mexico) said that his delegation warmly supported

the text proposed by the representative of Singapore because it had proposed that

formula with regard to article 22.

~~. LOIDvE (Austria) said that he could agree in principle with the

provision proposed by the delegation of Singapore, but pointed out that the words

"no legal proceedings shall in any event be brought" gave the impression that a

period of estoppel was involved. It would be better, in the context of the draft

Convention, to use the appropriate terminology and to replace the phrase by the

words "any action shall be prescribed".

Mr. OGUNDERE (Nigeria) said that he favoured the establishment of a

maximum over-all period and, consequently, the proposed new article. However, he

felt that it was not advisable to contemplate a period of 10 years in some cases

and 8 in others; he would prefer the maximum over-all period to be 8 years in every

case.

Mr. COLOMBRES (Argentina) warmly supported the proposal by the

representative of Singapore, but felt that it should be amended in the way indicated

by the Austrian representative.

Mr. JENARD (Belgium) said that he was in favour of the new article 21 bis,

with the amendment proposed by the Austrian representative.

Mr. GUEffiOS (Brazil) unreservedly supported the proposal by the

representative of Singapore, including the new formulation of the title.

Hr. GUEST (United Kingdom) said that his delegation was in favour of a

maximum over-all period. However, the adoption of an article such as that under

consideration would probably make it necessary to recast a number of articles which

already stipulated maximum periods, in order to harmonize the drafting of the

entire section on the modification of the period.

Hr. SMIT (United States of America) said that he wished to express his

delegation's reservations with regard to the proposed new article. In fact,

articles 18, 20 and 21 already stipulated a maximum period and it was rather

unlikely that the application of articles 15, 17 and 19 would lead to excessive

extensions. However, the new article 21 bis could give rise to serious injustices.
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For ex&uple, if a creditor had agreed to extend the stipulated period of payment on

condition that the debtor extended the limitation period in the manner set out in

paragraph 2 of article 21 and if, upon the expiration of the extended period, the

debtor was still not in a position to pay, the creditor might not have enough time

to assert his claim before the limitation was applied under article 21 bis. If that

provision was adopted, his delegation would like its reservations to be reflected

in the report.

~~. BURGUCHEV (Union of Soviet Socialist Republics) felt that although

the proposed new article was of interest, its provisions could not be adopted

without due consideration because a number of articles already provided for a

maximum period. His delegation would be opposed to its immediate adoption, and

would propose that it should be submitted to the diplomatic conference which would

be able to consider it in a better perspective.

Mr. KAMAT (India) said that he favoured the idea of a temporal limitation

on extensions of the limitation period. However) his delegation had not had time

to make a detailed examination of the practical consequences which the new

provision submitted by the representative of Singapore might have. It fully

supported the suggestion by the representative of the USSR and wished to propose

that the text of the article should be placed in square brackets so as to bring it

to the attention of the diplomatic conference.

r,~. CHAFIK (Egypt) said that he agreed with the principle embodied in the

proposed new article, but reserved his position because he had not had time to

study its effects or to consider its place in the draft. In fact, it might be

appropriate to insert it after article 8 rather than after article 21.

Hr. GONDRA (Spain) said that the proposal by the representative of

Singapore needed careful stUdy and for that reason the Commission should take no

immediate decision on it but should refer it to the diplomatic conference.

Mr. SZASZ (Hungary), supported by r~. ,1UDHO (Kenya) and Hr. SAM (Ghana),

said that in principle he was in favour of establishing a maximum over-all

limitation period, but felt that the Commission was not in a position to take a

decision on the new article 21 bis in the time available. He therefore proposed

that article 21 bis should be placed in square brackets and brought to the

attention of the diplomatic conference.
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The CHAIR~1AN noted that there appeared to be a consensus in favour of

referring the new article 21 bis to the diplomatic conference. He suggested that

the Commission should decide to place article 21 bis in square brackets and to

refer it to the conference, together with the comments made by the members of the

Commission, including the amendment proposed by the representative of Austria.

It was so decided.

Article 28 (A/CN.9/V/CRP.21/Rev.l/Add.8) (continued)

Hr. SMIT (United States of America) said that the drafting party

entrusted with the revision of article 28, composed of the representatives of

Austria, Poland and the United States, had endeavoured to eliminate the objections

raised with regard to the previous wording of that article. The basic difference

between the two texts was that the old article 28 could be interpreted as being a

compulsory provision, l1hile the new article was optional.

Mr. GUEST (United Kingdom) stated that the new version of article 28 in

no way modified the reservations he had expressed during consideration of the

original article prepared by the Working Group.

Mr. OGUNDERE (Nigeria) inquired as to the reason for paragraph 2, which

did not seem very useful since the sphere of application of the Convention had been

limited to relations between nationals of Contractin~ States.

Mr. MUDHO (Kenya) wondered whether the reference in paragraph 2 to

article 13, Which concerned arbitration, was really necessary. It was not very

likely that a party to arbitral proceedings would be unaware that such proceedings

were being held.

~~. SMIT (United Stat~s of America) agreed that it might perhaps appear

superfluous for article 28 to enumerate the situations falling outside the sphere

of application of the Convention; however, the drafting party had wished to

eliminate any uncertainty and any possibility of argument a contrario. The

drafting party had ,thought it advisable that the creditor should have the

responsibility of informing the debtor of acts he might have performed, because of

the excessive time lapse which occurred in some countries between performance and

notification of an act.
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Mr. BURGUCHEV (Union of Soviet Socialist Republics) said that despite

the clarification given by the United States representative, he still had doubts

as to the need for paragraph 2. The circumstances referred to in that paragraph

came under national law and paragraph 2 in no way helped to solve the questions

raised by those circumstances. While he was not opposed to retaining paragraph 2,

he could see no purpose in doing so.

Mr. SZASZ (Hungary) said that he did not object to the provisions of the

new aJ;'ticle 28, but paragraph 2, which elaborated on paragraph 1, would perhaps be

better placed in the commentary than in the actual text of the draft Convention.

Mr. JAKUBOWSKI (Poland) said that retention of paragraph 2 was very

important for his delegation, because contracts of international sales concluded

in Poland very often contained an arbitration clause providing for arbitral

proceedings in a third country.

Mr. GUEST (United Kingdom) said he understood the reasons for including

paragraph 2, but that the meaning of the last phrase in that paragraph was not

very clear to him. Paragraph 1 stated" tha.t the creditor must take all reasonable

steps to inform the debtor and paragraph 2 stated that the Convention did not

regulate cases in which the creditor had failed to take the requisite steps. That

was an apparent contradiction. He would be quite favourable to inclusion of

paragraph 2 in the commentary on the draft Convention, as suggested by the

representative of Hungary.

Mr. CHAFIK (Egypt) said he was in favour of paragraph 1; he would not

oppose retention of paragraph 2 but would prefer it to be transferred to the

commentary.

Mr. LOEWE (Austria) observed that paragraph 2 had been inserted at the

request of the Polish delegation and that his delegation had no fixed position on

the matter. With regard to paragraph 1, the Commission should avoid any

misunderstanding. Paragraph 1 merely stipulated that a Contracting State was

obliged to give effect to acts or circumstances referred to in the enumerated

articles on two conditons: those acts or circumstances must have been performed

or have taken place in a Contracting State and the creditor must have taken all
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reasonable steps to inform the debtor as soon as possible. When either of those

conditions was not fulfilled, each State was free to apply its national law. The

distinction was an important one for his delegation, because Austria had concluded

bilateral agreements regulating lis pendens which did not take account of the

second condition mentioned in article 28, paragraph 1.

Mr. GONDRA (Spain) said that there was no need for paragraph 2, except

as a commentary. It would be desirable to improve the Spanish version of

article 28 by using the words ilmedidas regueridas li instead of the words

"razonables disposiciones!l in paragraph 1, and t1disposiciones necessarias" in

paragraph 2.

The CHAIRMAN suggested that the Commission should approve paragraph 1

of article 28 and should place paragraph 2 in the commentary on the draft

Convention together with the comments made by members of the Commission.

It was so decided.



122nd meeting (2 May 1972)

Article 17 (continued)

Mr. GUEST (United Kingdom) recalled that article 17 had been referred to

a small drafting group composed of the United Kingdom and USSR delegations. The

USSR representative had had strong reservations with regard to the provisions of

paragraph 2 of article 17 concerning actions by a sUbpurchaser against a buyer

and aJ.so with regard to the extension of the limitation period in such cases. In

the drafting group, the USSR delegation had maintained its opposition to the

inclusion in the draft Convention of the provisions in question but a compromise

had been achieved whereby they would be sUbmitted to the international. conference

of plenipotentiEtries in brackets to ahov that the Commission had reached no final.

conclusions. In the drafting group the USSR representative had adduced a number

of arguments against the provisions. One related to the fact that even if a

sUbpurchaser commenced an action against a buyer ~thin the limitation period,

the proceedings could take many years to come to judgement, aJ.though the text

of article 17 would aJ.low for an extension of one year from the date on which

the legaJ. proceedings ended - which might faJ.l a considerable number of years

after the original limitation period would have expired. The drafting group had

considered that a valid argument and had therefore preferred to return to the

regime established under article 20 of the original draft (AI CN.9/70), whereby

the buyer was entitled to an additionaJ. period of one year from the date of the

institution of p:--oceedings for the purpose of obtaining recognition or satisfaction

of his claim against the seller. The drafting group considered that a better rule

as it would allow a buyer time to establish whether his claim was well-founded

and because a period of one year was not inordinate. The drafting group had

decided that paragraph 1 of article 17 should not be changed, that paragraph 2

should be placed in square brackets and that, in paragraph 3, aJ.l references to

actions commenced by a subpurchaser- against a buyer should be placed in brackets

and that a new rule should be LncLuded , with the result that the text would read:

"(3) In the circumstances mentioned in this article, the creditor lor the buyeif
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must institute legal proceedings against the party jointly or severally liable

[or against the selle.!:!, either within the limitation period otherwise provided by

this Law or within one year from the date on which the legal proceedings referred

to in paragraph/~J1 Land 2/ commenced, whichever is the later." The words

"Whichever is the Latier" had been included because certain delegations otherwise

found the text obscure.

Mr. LOEWE (Austria) observed that article 17 had twice been the subject

of extensive debate in the Commission and stated that the new version had not

removed his delegation's reservations with regard to the proposed rules. Although

he would prefer the deletion of the entire article, the Commission could make some

progress if it agreed to delete at least the square brackets. The increasing use

of such brackets was an admission of the Commission's inability to achieve a

compromise. If the Commission, which had 29 members, could not reach agreement

it might well be asked how the considerably larger membership of the United Nations

could do so. He proposed the deletion of the article as the wisest course.

Mr. MANTILLA-MOLINA (Mexico) said he felt no great enthusiasm for the

text formulated by the drafting group but would not oppose it. He noted that

paragraph 1 required a creditor to give a debtor written notification within the

limitation per-Led of the commencement of proceedings against him. He thought

that rule should be amended somewhat to require that such notification should be

given immediately upon the commencement of the limitation period or, in accordance

with the approach in ULIS, vithin a short or reasonable time after such commencement.

He also felt that paragraph 3 should refer simply to the parties to proceedings

as the "compz-ador-" and "vendedor".

Mr. FARNSWORTH (United States of America) agreed with the Austrian

delegate regarding the removal of the brackets in the text. Paragraph 2 dealt

with a most important problem in a very satisfactory way. It would be regrettable

if, because of the square brackets, the international conrerence of plenipotentiaries

did not give adequate consideration to that problem. He proposed the deletion of

the square brackets.
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Mr. KENNEDY (Australia) supported the United States proposal. His

delegation's views regarding the importance of paragraph 2 were well known. The

words within the brackets should certainly be retained. He could accept a lesser

provision such as that contained in article 20 of the draft prepared by the Working

Group at its third session (A/CN.9/70) although the ideal solution would be that

which his delegation had first proposed in A/CN.9/V/CRP.16.

Mr. GUEST (United Kingdom) pointed out that the compromise reached by

the drafting group had involved the retention of the square brackets in the text.

Mr. OGUNDERE (Nigeria) said that he could not agree with the Austrian

representative that article 17 should be deleted altogether. The international

conference of plenipotentiaries must have all the material necessary for it to

draw up a final version of the draft Convention. He agreed with the United States

representative that all square brackets should be removed from the text and pointed

out that the reasons why they had originally been included could be explained in

the commentary.

Mr. BURGUCHEV (Union of Soviet Socialist Republics) said the fact that

the drafting group had been composed of his own delegation and that of the United

Kingdom was no accident. His delegation held the definite view that the provision

contained in square brackets should be deleted as quite inconsistent with the

spirit of the draft Convention. The agreed compromise was that it should be

retained in brackets - a result which did not represent any concession by one group

to another. The questions at issue were important and must be considered further.

Mr. KAMAT (India) pointed out that his delegation's position had been

stated in the debate on the original text of article 17 (A/CN.9/70). He agreed

entirely with the Austrian representative that it would be better to delete the

whole of article 17. If it was not to be deleted, however, it would be quite

unfair to place only the rule in para~raph 2 in brackets. The rule in paragraph 1,

which was inequitable, should also be placed in brackets. The entire article

should either be bracketed or deleted.
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Mr. JENARD (Belgium) said that although, at first sight, he had been in

favour of the text before the Commission he had come to the conclusion that it

should be deleted. A major defect of the draft Convention was that it was

excessively complicated. The rules proposed in article 17 regarding the

establishment of dates were of logarithmic complexity and he considered that, being

bizarre~ they could only be a source of confusion and embarrassment to the creditor.

Mr. GUEIRO~ (Brazil) agreed with the Belgian representative that the

article should be deleted altogether.

Mr. GUEST (United Kingdom) said that the representatives of Norway and

France, neither of whom was present in the commission, could certainly be expected

to express strong opposition to any suggestion that the article should be deleted.

The simpler course would be to place the entire article in square brackets and to

record the views expressed during the current debate in the commentary.

The CHAIRMAN said that ~ if there was no objection, he would take it that

the Commission agreed to a compromise solution whereby the whole text of the

proposed new article 17 would be placed in brackets and approved on the

understanding that the views of delegations would be stated in the commentary on

the article.

It was so decided.

Article 28 (continued)

Hr. JAKUBOV1SKI (Poland) said that the general rule was stated in

paragraph 1 and that paragraph 2 merely set forth one interpretation of the rule.

l~oreover, in the view of his delegation, paragraph 2 could lead to a conclusion

contrary to that stated in paragraph 1. Paragraph 2 should therefore not be given

the same weight as paragraph 1. He asked that his delegation's views be inserted

in the commentary.

The CHAIRMJU~ said that the views of the Polish representative would be

inse~ted in the commentary on article 28.

Draft decision prop~sed by the Working Group on Prescription

The CHAIRMAN drew attention to a draft decision proposed by the Working

Group on Prescription (A/CN.9/V/CRP.26), whereby the Commission would (a) approve



the text of the draft Convention, (b) re~uest the Secretary-General to prepare a

commentary on its provisions, to circulate its text to Governments for comment and

to prepare an analytical compilation of the resulting comments and proposals for

submission to Governments and interested international organizations; and

(c) recommend that the General Assembly should ~rovide for the conclusion of a

convention on prescription, possibly by an international conference of

plenipotentiaries.

Hr. BURGUCHEV (Union of Soviet Socialist Repub'Ld cs ) pointed out that, in

adopting the draft decision, the Commission would "appr-ove" the text of the draft

Convention. Yet the Commission had never even considered part IV of the draft

Convention or its articles 37 and 38., while seme provisions of the text which it

had considered were still in square brackets. The language of the draft decision

implied that the Commission had approved the entire draft Convention.

Hr. SAM (Ghana) said that his deLeaat.Lon had intended to make the same

comments as the USSR representative.

Mr. HONNOLD (Secretary of the Commission) said that it was the intention

that the draft decision should be included in the report of the Commission with any

editorial changes necessary to make it perfectly clear which portions of the draft

Convention had been approved and which had not. The Commission could not in any

case approve the draft decision until it had considered the auestion of the

financial implications of an international conference of plenipotentiaries to

conclude a convention on prescription.

Mr. KAMAT (India) saic that the subject-matter of the draft Convention

and the complex issues of private law which it involved indicated that it should

be considered by an international conference of plenipotentiaries rather than by

the Sixth Committee of the General Assembly. He nevertheless wondered whether it

was necessary for the Commission to make any firm recommendation to the Assembly in

that ccnnexion , The International Law Commission had recommended to the Assembly

that an international conference on the representation of States in their

relations with international organizations should be convened but at the

twenty-sixth session of the Assembly a number of delegations had expressed the

view that it would be better for the Sixth Committee to deal with the question.
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It would be wiser for the Commission's report to state its views regarding the

desirability of convening an international conference of plenipotentiaries and to

leave the actual decision to the General Assembly.

:Mr. RECZEI (Hungary) proposed that any draft decision adopted by the

Commission should contain a paragraph expressing appreciation of the immensely

valuable task performed by the Working Group on Prescription in preparing the

draft Convention.

The CHAIRiV.LAN said that, if there was no obj ection, he would take it that

the Commission agreed to complete consideration of the draft decision in the

context of the adoption of its report.

It was so decided.

:Mr. SLOAN (Director, General Legal Division), speaking as the

representative of the Secretary-General, said that initial estimates by the

Secretariat indicated that the over-all cost of an international conference of

plenipotentiaries lasting three weeks would be approximately $150,000 - on the

assumption that it was convened in New York.

Mr. BURGUCHEV (Union of Soviet Socialist Republics) observed that

although the figure announced by the Secretariat appeared to be very considerable,

the Commission could consider it only in comparative terms. More details were

necessary before it could be discussed.

The CHAIRMAN suggested that consideration of the financial implications

of a diplomatic conference should be deferred until more details were available.

It was so agreed.

I-The last part of the meeting was taken
- up by the discussion of other matters-l
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123rd meeting (4 j;~ay 1972)

Mr. HONNOLD (Secretary of the Commission) described the steps the

Secretariat envisaged taking with a view to the final adoption of the draft

Convention. The draft having been approved by the Commission, the next step would

be the preparation of the revi sed commentary on the draft. The Secretariat

expected that the commentary would be translated into all working Languages and

issued by September 1972. The draft and the commentary would then be circulated

to Governments and to interested international organizations for comments and

proposals. The following month, i.e., October 1972, UNCITRAL's report would be

submitted to the Sixth Committee. The latter's debate would lead to a decision

by the General Assembly in November or December. It seemed appropriate to

request Governments and interested international organizatio~s to send it their

comments and proposals concerning the draft by the end of May 1973. The replies,

which would probably be numerous, would be analysed by the Secretariat, as

requested by the Working Group on Prescription. It was expected that the

Secretariat's analytical compilation could be sent to Governments in Se'OtemceT. 1973.

Lastly, a diplomatic conference if such were to be authorized bv the General

Assembly, might convene in the early months of 1974.

Mr. MICHADA (Japan) said he approved in principle of the proposed

time-table. He would, however, have to consult his Government before expressing

a definitive opinion.

Mr. GUEIROS (Brazil) said that the provisional time-table outlined b~r

the Se~retariat was very useful. His delegation, too, would have to consult its

Government.

Mr. SAM (Ghana) inquired whether the proposals mentioned by the

Secretariat and the exchange of views on them would be recorded in the Commission's

report.

Mr. HONNOLD (Secretary of the Commission) thought it would be preferable

for the Commission merely to indicate in its report that a provisional time-table

had been envisaged.
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Mr. SLOAlq (Director, General Legal Division) indicated the financial

implications of the diplomatic conference, as established by the Secretariat.

Its estimates were based on the assumption that the conference would meet for

three weeks in New York, with two meetings a day, and that it would require

simultaneous interpretation and translation of documents into four languages,

English, French, Russian and Spanish. That being so) the costs would be the

following: interpretation, $15,000; pre-session documentation, $17,100; summary

records, $29,650; in-session documentation, ~23,600; post-session

documentation $58,600; total: $143,950. If interpretation and translation into

Chinese were required, the additional cost would amount to $26,080.

~tr. BURGUCHEV (Union of Soviet Socialist Republics) inquired what

expenditure would be incurred if the draft Convention were considered and adopted

by the Sixth Committee and the ijeileral Assembly. The Commission could not take a

decision unless it could compare the cost lif tht:: hra noe s.i.b.Le procedures.

I~. SLOAN (Director, General Legal Division) replied that the cost

of having the draft Convention adopted by the Sixth Committee and the General

Assembly could not be calculated exactly, for in that case some of the expenditure

would be covered by the expenses of the General Assembly. That would be the case,

in particular, for the cost of interpretation, preparation of summary records and

translation of in-session documents. The additional costs, for pre-session and

post-session documentation, would amount to about $50,000. If the diplomatic

conference met at Headquarters at a time when there were relatively few meetings,

some of the expenses could also be covered by the regular bUdget.

vrr. GUEST (United Kingdom) recalled that at the preceding meeting the

Indian delegation had proposed that the Commission should not take a final

decision on the matter, but should merely stress in its report that the draft

Convention should be submitted to a body composed of highly qualified experts,

leaving the decision to the Sixth Committee.. Furthermore, nothing prevented

UNCITRAL from indicating in its report that it would prefer the convening of a

diplomatic conference.
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l~. BURGUCHEV (Union of Soviet Socialist Republics) said that in his

delegation's view, a diplomatic conference was the only satisfactory solution.

The problems raised by the draft Convention were specific and complex. They

should be studied by a body specially convened for that purpose, composed of

experts of recognized competence. His delegation could not reconsider its

position unless it was sure that adoption of the draft by the Sixth Committee and

the General Assembly 'WOuld result in substantial savings. However, the figures

given by the representative of the Secretary-General were not convincing;

consideration of the draft Convention by the Sixth Committee and the General

Assembly would also involve expenses for interpretation, documentation and so on.

In any event, the question should not be left pending and the Commission should

take a decision on it.

Mr. LOEWE (Austria) said he fully agreed with the views expressed by

the USSR representative. The savings which could be effected if the draft

Convention were simply considered by the Sixth Committee and adopted by the

General Assembly were perhaps apparent rather than real. In any case, that

procedure would entail extra expenses for small delegations, which would have to

send an expert on limitation to the Sixth Committee in addition to their usual

representative. His delegation was emphatically in favour of convening a

diplomatic conference.

Mr. OGUNDERE (Nigeria) reminded the Commission that a consensus had

already emerged in favour of convening a diplomatic conference. He noted that

the Commission could not foresee what solution would be chosen by the Sixth

Committee. It would therefore perhaps not be very useful to spend too much time

on the point; it would be better to leave it to the Sixth Committee to decide

which procedure should be followed.

Mr. KAMAT (India) observed that when the Sixth Committee discussed the

draft Convention, all countries which were not members of UNCITRAL would have an

opportunity to consider the problem and express their views on the adoption

procedure they considered most desirable. He proposed that the Committee should

not make a formal recommendation, but should merely express a view, indicating

in its report that in view of the technical nature of the draft Convention it
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considered it desirable that the latter should be submitted to a diplomatic

conference of highly-qualified plenipotentiaries. It was for' the General

Assembly to take a decision, taking into account the views expressed by the

Commission and the financial implications established by the Secretariat.

~tr. JENARD (Belgium) agreed with the representatives of the USSR and

Austria that the convening of a diplomatic conference was the only possible course.

The way in which the Commission expressed its preference was of little importance,

provided that its preference was clearly indicated.

Mr. RECZEI (Hungary) said it was not perhaps necessary to take a

decision immediately. The envisaged diplomatic conference could not meet before

1974. The question of the procedure to be followed for the definitive adoption of

the Convention was thus not particularly urgent.

Mr. MADHO (Kenya) said that the Commission would certainly not be

exceeding its terms of reference if it expressed its preferences in a

recommendation. Such a recommendation would obviously not be binding and the

final decision would be taken by the competent bodies, but it could be argued that

the Commission was in a better position than any other body to express an informed

opinion on the subject. It should therefore adopt a recommendation inviting

the General Assembly to convene a diplomatic conference.

Mr. SAM (Ghana) agreed with the representative of Nigeria that it was

not necessary to spend time on the question, which would be re-examined by the

Sixth Committee. His delegation favoured the course proposed by the representative

of India.

Mr. SLOAN (Director, General Legal Division) drew the Commission's

attention to document A/CN.9/R.12, paragraph 8, Which indicated that the

International Law Commission had submitted to the Sixth Committee a recommendation

to the effect that the draft articles on relations between States and international

organizations should be considered and adopted by an international conference of

plenipotentiaries. If UNCITRAL did not formulate a specific recommendation, the

members of the Sixth Committee might infer that it was not fully convinced of the

need for a diplomatic conference.
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1~. KAlf~T (India) observed that the Commission could'indicate its

preferences equally well by expressing them in its report. He inquired whether the

International Law Commission had adopted a recommendation similar to that mentioned

by the Director of the General Legal Division in connexion with all the draft

Conventions prepared under its auspices.

~. SLOAN (Director, General Legal Division) said he was unable to

reply immediately to that question.

Mr. GUEIROS (Brazil) suggested that the Commission should adopt the

Hungarian representative's proposal to the effect that a decision on the matter

should be deferred.

Mr. RECZEI (Hungary) explained that he had made no formal proposal

and was not opposed to the adoption of a recommendation to the Sixth Committee.

~. BURGUCHEV (Union of Soviet Socialist Republics) observed that

the Commission did not take a decision on the ado~t~onprocedure, but made a

recommendation that the General Assembly could either endorse or reject as it

saw fit. He did not understand why some members of the Commission hesitated to

express a preference.

Mr. GUEST (United Kingdom) said that he would not press his views and

would support the position of the USSR representative.

I~. KHOO (Singapore) said that the special nature of the draft

Convention made it necessary for the States which took part in the diplomatic

conference to be represented by experts. That requirement should be duly

mentioned in the Commission's recommendation.

The CHAIRMAN suggested that the Commission should recommend the convening

of an international conference of plenipotentiaries with specialized knowledge of

limitation.

It was so decided.
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