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8O~ . P~egr8.pb 2, preserves tl1e substance of the rule that, would result , under'm,XS
under articles 19 (2) and 97 (1) ..,;but again in a. simplified, and unified form.
'r11is,a.ratt does not retain the exception in $!"ticle 19, (2)-where another "place
for delivery haf3 been agreed upon". The purpose of that ex(!eption is to giveetfeet
to'a contractual provision specitying the,P9int ,at whiCh, risk shall passto,tb,e
buyer.,.~ Hovever~ ,under article 8, the provisiotls of the, unifOrm law yield ,to
the, agreement of the parties; repeating this rule in certain parts of. the law
see~unneeessary. '.

81.. Paragraph 3 is, based on article 99 otULIS" which provides in limited
circumstances for tl"ansfer to tl1e, buyer of loss that had occU1"n!d ,prior to the,

==a:: ~h(r~:t~~;:t~ec:~:~~o~;~l~:c::rr~~~lJ:c:~:to;:~y~true.,of,~
s~gestions .de, in stucUes preparedfpr the present session. 2J1Certaill ppssible
drafting changes are indicated, by 'bmcketsand 'Underscoring. The most significant
Of'tlleSe relates' to the language ofULIS 99 (2). which states that even if ,the
seller knew that "the goods had been lost 'or had deteriorated" and fails to inform
the buyer of this fact, risk shall remain on the sener "until the time of' the
conclusion. of the contract", It will be noted that ,under this arti~le. the goOds
are ,in trans,itat the, time of the making of' the contract,; if, atter the contract
is made, the goods suffer fur'the):" transitetamage this ,provision ""ould malteit
necessary, to ascertain the pointsd'UJ."ingthetransit .at"hich various.typesof

~:::: :~~~:dot :d::u~~t:~::r~:e~u:;:::;~~rat:~::;~~{;~::;t~~s~i~~~~ar~ •
and fairness , the modification, indicated at the end ofar'ticle91 (3) of the above
draft (paragraph 76) would sli.ghtly restrict the benefits wllfch this difficult
and controversial provisionc()nf'ers on the seller.

82. Article 98 deals withthesignificant'P1'9blem of the effect of breach by the
buyer on risk of loss. This article could be applicable either at the end of
transit under a contract calling for delivery ex ship (or the like), or ~ the 4&.
seUer'sfactoryundera contract calling to):" the 'buyer to come for the goods.. ,.,
The above draft :retains the SUbstance of -paragraphs J, ,and 2 of ULIS98, but omits
paragraph 3. A study submitted for this session suggests that paragraph 1 of
article 98 be retained (in substance) but that both paragraphs 2 and 3 of ULIS 98
be omitted. W

83. Paragraph 2 of article, 98, respQl1ds toth~ fact that specific goods are usuallY
not identified (lfascE:rtained") when thecontr~t ismade~. and that such
identification normally occurs only When the ,goods$.J."e packed ~d labf!lled for
shipment or roI" handing over to the buyer. It is a basic principle of sales law

2S!/ This agreement may be expressed by a' trade tent! (such as ex· ship) Which
is understood to fix the point tor passage of risk.

'ill Analysis , para. 92.

W See Analysis, para. 90 end annex V, paras. 5,6 and 11. On the other
hand. the outline of provisions in annex VI calls for the retention of article 98.
See also annex IX, para. 18.

,I••• •



•

•

th&t_risltotil~.Sea1mot pus until the goods. inquenion,are identified
(lfa8oertained'~). ill-, Indeed, it is difficult to tlrl1'1kof'pe.ssage ofri,~ in ,goocls
unless one can ide11titythe goods in question. 'Tbis<principle maybe so~damentaJ.

that .it Deed not. be'"statecl. On the other hand, tixedeletion ot a statement ot this
principle ~_ •• now embOdied ir1,ULIS 96 (2), maY lead to' misunderstanding.; -In ,
addition, 'ULIS 98 (2) requires 'not only that tbe goods ,have been ltmanifest~,

appropriated' 'to the' contract It but also that the seller "has notified the buyer
that this has been done". Where the seller seeks to hold the buyer tor the loss
ot goods destroredonthe seller,'spremises, this ,n()~ice ,r.~quirement may be usetul
to prevent a false cld.m,toUowinga tire or thet't ,trom the seller's plaoe ot
business. that the 'goods lost had.''been "set aside" and, 't~ppropriated to the buYer".

, ..

84. Paragraph 2 ot ULIS98 employs the concepts "unascertained" and "appropriated""
These concepts have complex connotations in national lawwicb present problems' 01'
trans,lationand could lead to misunderstanding in an internatioaal statute.
"Identitication,"of gaOdsseems 'to be a clearer 'concept, and has been sugge,sted in
underscored portions ot'the' draft,:proposal. " ' ',. (' ,

I" '

, ,

85. ',Paragraph 3 ot tJ~IS 98 'is mUch less 'helpfUl. Indeed, this proVision is
difficult to apply in practice since it .seems to contemplate that risk passes in
unidentitied (f'unascertained") goods -an approachvhich. tor reasons 3ust
mentioned, W(luld present prob1emsot application and ,dangers ,of abuse. For the$e
reasons', paragraph' 3 is omitted from the dre:tt 'ProPosal. ' ,

- - . ',. '.

86. Article 990t ULIS.forreasons, indicated above (psragraph81) hasoeen
iriclUded: in 8. slightly modified torm, 'as paragraph 3 01' draft article '97" "

8t" Article 100 of' ULIS'states amodification of article 19 (3) 01' ULIS,.Which the
Working Group decided to delete. i!:!tJ;LIS 19 (3) de&1:s with' t~posstbi1ity that
goods might be 'handed over. to the' carrier without' being clearly "appropriated" "to
thecontract;.ULIS 100 deals with 'the possibilltythat .-when the selle:rtatt~r,

dispatching lfunappropri8;~ed" goodS ,1Digbt send a notice to the 'J>uyer at at,i,me ,
wbenhe kneW', (or ought to have known) ,that the goodS had been lost or d8iDagedin
transit. Under article 91, (2) otthe abovedratt propOsal.triSk,passes;.totheQ~r

when'the~odsh8.vebee.n"handed. over·tothe carrier tor treSDlission to the' l>mr " "
In such -a ease. it, seems that problems of' laclr. ot"appi"OPriatiOutt ~'" acucely
arise. The' combin'ation of articles 19 (3) and 100 dfULIS produce a complex set of'
rules Which seem-~UJ:1l'1eee'ssaryand di1'fi~t of' practical applleation" , Consequently,
ULIS 100 is omitted from the draft provision - a resUlt that is eOn$istent yith the
study on this ,topic sUbmitted tor the prese~t·session.'W ,,' '

.• ' I

"'llZ It may be suggested that risks, can P8S~ _'wh~the 'buy.r' pUrchases, a ;pe:r,ot.
or traction ot an identiti,ed lsrger mass -or '''bulk''.' However, this' is not an
exc~ption ~ tb~, gene~ ~e, tor in such cases the 1aJ!'gf!,r mass !DUSt, 'be. .
ide~titied; _risk then PeL8ses.with respe,et to a share in the larger mass or ''bulk''.

W'Reporton toutthsession (A/CN'.9115), Para~· 21.
"/ ," , ','" - ..".

~ Analysis~ para. 94 and annex v~ paras. 9 ~d U. But.compare annex IXt
in which article 100 is retained.

I ....
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sal; . Article 101 of' ULIS .providesthat the passing otrisk n8he.llnotneC~$s~?:t
be determined by the provisions of the contract concerning expenses". ·'1'hi.scryptic
statement was unhelpful .inthe settingofULIS and would be quite unnecessary under
the above draft provisions which avoid the complex COlJ,ceptof lfdeliveryll. The'above
d;r:att omits article. 101 ;." arecommendation'Wbich conf'orms to that in the
above-mentioned study. 2§j

3. Non-contorxnitt of the aoods : Effect on risk
and the riptto avoid the contract

89. Article 97 (2) of ULIS prond.es:

2. In the case of thELhanding.over of goods which are not in
con,formity withthe cOntract, the .risk shall pass to the bUYer f'romthe
moment when the' handing over has , apartf'1"om the lack of conformity, been
etfected in accordance with the provisionsotthecontract and ofthepreliJent
LaW', where the buyer has neither declared the contract avoided nor required
goods in rep~a.ceme~t.

90. This provision. is addressed to the following situation: The goodswicb
the seller hands over to the buyer (or to a carrier) do not fully. conform to the
contract •. However, as often is the case when the nan..conformity can readily be
dealt vithby an allOW'ance or ded~tic>n tromthe price", the buyer does not "avoid
the contract It or require the seller 1;;0 replace the good,s. In these circumstances,
wh~n does the risk ot· loss pass to thebuyer1

9l.The /complexruleselllbodied in utIs 97, (2) were designed to cope with
consequences produced by the interaction Of tvootherprovisions. of ULIS:
(1) article 19 (1) of ULISdefines .tldelivery" •• as the "handing over ,of .goods
whichcontorm with the contract"; (2) under article 97 (1), risk passes "when
delive!7 is e.ffected in accordance withtbe provisions of' the contract and the
present:La't,l' • 'These .two provisions vould produce the following surprising resu.lt:
·If.theliJellerhands···overgoods which do not COnform with the contract, "delivery"
will.never o.c~urand risk will never pass to the buyer "'e~n though the buyer.
Chool!les to retain.the goods, end uses (or even consumes) them.

92•.. To avoid the above result produced by ULIS 19 (1) and 97,(l), it was necessary
to add article 97 (2), which was quoted at paragraph 89•. This provision is not
easy to read, but it seem designed to say that if the buyer retains the goods
(i.e., if he' does not avoid the contract or require goods in replacement)~ the
risk of loss she.llbedee:qled .to have passed retroactively.to the buyer.~ell the
goods we;:re h8n(}(,d over to' him Or to a carrier.

\

'. .. .. .',

93. In shQrt, the source of the difficulty that led to this provision was the
rule of ULIS 19 (1) that "delivery" does not occur when goods are handed over which
do not "contormwith the contractl'. This difficulty has been remoVed by'the
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WoftiDg Grotlp'fJ' deei.ion t,~dele.te arti~le '19~: 'il/ It 'WOuld.seem to folloW tb~t
article 91 (2), at least in its present form, would be inappropri~te. 'rhequestion
that remains is whether there is need for some other provision in chapter VI
dealing with the effect of seller's breach of contract on the .transfer' ot risk to
th-e 'buyer.

94. This question' ean' be8tlaJ.ysed it). the setting of th~two,·following·ee.ses.

95. Case No. 1. The selle'r harids oYe~tothe buyer (or' toa c8.1T,ier.), goods which
fail 'to conform to the 'contra~t in a. manner wbich,a.1~hougb ,requiring'areciuetion of
tbeprice. YOUld not ·jue1;ify',avoidatlceotthe contract ~ These goods then sutt.r
~e while in the possession of the buyer (or ot the carrier).'

96. "Case' No. 2.. The facts are tllesame a.sincaseNo'.l,exceptthat the
non-contormity Of the goods constitutes' $. "tundamental;breachtt which would justify
ayoidance otthecontract. /tsin cS:se No. 1, the ·lio~· suffer ~ageatterthey
have been hande!:,! over:to the buyer or toacarr.ie1"~ .

·9,7. Case>No.l presents the following issue: ShOUld the minor non-con1"orm1tyof
the goods prevent the ,'transfer ot risk, which normally would have occurred when' the
goods were handed over? If so, minor breaches ot contract could have serious
consequences: (a) ·transit risks would often tall·on the seller, even 'tho~ ·the
damage WOuld'n~ be disclosed at destination , under, ;circU1Q8tancee in which the
b-uyer( in accordance with the contract) could.~·.efficiently assess themi~
<1amage sndfflea claiinagainst the insurer or carrier;. (b).. it,,1ihe seller is made
respOtlsible for ·the d8mageto tbe goods.,: the breach would often be sufficientl'Y
serious to ,justify avoi~ceotthe contract.~.l Both of the above conseqUences
seem unfortunate: a minor non-conformity 'of the goods prob~lyahouldnot reverse
the basic rules on risk of loss. If this conclusion is correct, no p1:'cwision to
deal with the situation clescribedin caseBo.l need <be e,dded to ch&pterVI .... Risk
ot 10S8.

98. Case No. 2 inVOlved a shipment in'which th~ seller's bre:a.cbwas sufficierttly
,.material to entitle the buyer· to avoid the contract •.... Should, the tact that the'
goods were damaged in transit (afte1' the risk passe.d to the.b\\Y&r) 'bar tbe b~
from aVOiding tPecontract on the ground that h~could :not. "return "the goods in, the
condition in whi'Chhe reeei..,.dthem", as required,by article 19, (1)..

99. .If., as. seems PrObable, the buyer .should retain bis righ1;' to .avoid· "the ..contract
in .spiteof.thedamage to the .;~ods, ~t would be necessary toexavtine :thetiW
exceptions to the rule of .~icle 79 (.1) that appear i.n 8.rtic,le 79 (2)to..-certdn
whether they adequately deal with this question. It seems that the problem Dl8\Y' be
met bythetourth exception (article 1'9 (2) (.d».Undq.this prorl'sion:

211 Reportcm.fO\ll"th se.s!Qn,. (A!CN.9!75), para. 21.

iY Arti.~le35(lj provi,~s;that conformity of thE! ~ods with thecontraet
$hallbedeterDdned by. their condition at the time when. risk passes •

I ...
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"2. Nevertheless. the buyer may declare the COIl'tract avoided,:~1

...
"(d) If' the impossibility of returning the goods or of returning them

in the condition in which they were received is not due to the act of the
buyer or otsome other person for whose conduct he is responsible ;"

However; it seems advisable to' give final consideration to .any probl..ems>()f
drattsmanship or clarity that may. be presented by tl'lisprovisioninconnexion
with the Worldng Group' sexaminationofthe rules on avoidance in article. 19 of
O11S. .

100. The situation describedinca.seNo. 2 presents one fur1;l'ler iss.ue .... the effect
ofa fundamental brea.chofcontract by the seller on the passage of risk to the

-bUyer. (Itvi11 be recalled that this problem arises only when the goodsa.re
~erious1:y defective and also have 'been da'ttlaged - usually in transit.) If the
buyer exercises his right to avoid the contract. or requires other goods in
replacement, the answer is clear.: the seller must take over and sutferany loss
with respect to the goods that are both defective and datnaged.

101. It might be sUggested thatvhere there·has been a .t\mde.lnental· .breachof
eontract,the buyer will normally exercise his right to avoid the contract
(or.re.qUire goods in replacement), so that nof'urther problem need be conS'i.dered.
However, it is conceiVable that the buyer 'a need tor the goods might, in some
cases. lead him to retain the go()ds. on this bypothesis~shouldthebuyerbe

entitled to claim against the 'buyerfor(l) thedef'ect, and (2) the demage to
the goods that occ\lrl'edafter the seller handed them over?

102. ExaminationofULIS 97 (2) (quoted at paragraph 89 abOve) shows that, under
ULIS, if the buyer does not declare the· contract avoided or require goods in __
replacement, the risk of' loss remains with the buyer. Consequently, underULIS: 'IIIJlI'
(1) the buyer may·.recover for the defect resultingf'rOm the seller's breach of
contract; but (2) he may not recover for the d.a.ma.getothe goods tbatocc'qITedafter
they were handed .over. Unde.r the simplif'i.ed approach to delivery that has .been
adopted by the Workins Group. arid under the above draft provisions. for chapter VI
(paragraph 761 , this same result is achieved 'lrlthout the aqditionof' a provision
like that of' ULIS 97 (2). (As has been noted at paragraphs 90-93 t abOve, the
complex rule ofOLIS 97 (2) was 'made necessary ollly 'by: .the provision .in ULIS 19 (1)
that goods are notlldelivered" un.lessthey "conform with thecontractn ; this
problem has been removed by the Working Group by the deletion of article 19.)

103. The above approach has the merit of simplicity and pro'bablywuldnot
encounter serious diffiCUlty in practice. On the other hand, it might be
suggested that the above approach is sUbject to the f'ollowingcritici$1ll: .The
buyer may transfer the risk of' loss to tneseller if he avoids the contract but
not if. he retains the goods. As a consequence , this rule may encourage aVOidance
of'the contract. However, .the problem can arise only under a relatively rare •
combination of circumstances: the conjunction of (1) fundamental breach and

, .. i ~
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(2) damage~ (3) the lack ot adecauate insurance coverage .!!!S. (4) a situation in
'which the buyer might be willing to retain the goods in spite ot a fundamental
breach.

104. If it is thought desirable to revers~ the result achieved under ULIS and the
above draft provisions for chapter IVt consideration might be given to adding the
following aa article 99. (It will be noted that article 98 deals with the effect
ot breach by the buyer; this would be folloved by the tollowing draft provision
dealing with the effect of breach by the seller.)

Draft article 22-

Where the failure of the seller to perform any of his obligations
under the contract ot sale and the present law constitutes a funda1llental
breach 'of contract, the riSk with respect to goods affected by such failure
01' performance shall remain on the seller so long as the buyer may declare
the contract avoided.

105. The attempt to devise a statuto1'y' text to deal with the above problem
unfortunately requires recourse to the concept 01' "fundamental breach of
contract"- a test that in inherently subject to cloubt and dispute. 221 It may
be doubted whether the situation is ot sufficient practical importance (see
paragraph 103 above) to jus'tif'y complicating the rules on risk ot 10$s. For these
reasons, the above clraft articl~ 99 is not included in the draft provisions
proposed for chapter VI.

W It may be assulned 'that minor contractual deviations would not justifY
reversal of the rules on risk of loss resulting trom'the provisions of the
uniform law or from the contract. See anneX VI to the Ana.lysis (comment to
proposed article 94), al1q paragraph 97 above.


