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art~cle67.sQ that. 'delay ~r· failure of th~ b~er,to 'supply,spec~ti~ation.would :bf!
subJec:t tOth,e general :remedialprovisions:iPPl:LCabletoa breach otcontractby
th.. e buye.t,. 21/. ., . .-
31. Article 68 sets .forth J'eJIledies for failure ot.t~ b~ertlt~ accept deli""ry
of the goods or to make a specification".. For reasons, indicated above '
(paragraphs 22-23) the substance of this provision will be included in a
consolidated remedial provision for' chapter IV.' (See paragraph 36 below.)

32. Article 69 sets forth, in one brief sentende, theonJ,y substantive provi,sion
in subsection Ill, "Other obligationsot'the bUyer". Even this article is withOut
independent etfeet, for the 'l>uyer'sobligation is. confined to taking those steps,
wit~ ,:respect to ~ararJ..teeingpayment of the 'price that are "provided tor in the
contract, by ~.age or bY' laws and regulations in fo~e".It seemaunneeessary to
repeat ,1iha.tthe buyer shall perform his contract ; ULIS in article 9 gives et,fect
.tQusages;;anditseems that "applicable" lawsanc1. regulatiDns .woULd continue to.
be "applicable" 'With~ut s~cha vague (and circular) provision. Setting up this
separate section on "other obligations of the buyer" probably res\llted tromthe
creation of separate categories for the buyers' duties ("Section I, P8iYJDent of the
pncett

; "Section 11, Taking deliverY"), each With its own remedial system. This'
attempt to categorize the buyer's duties created the need for a residuary "catch­
all" section for any obligation:' of 'the bUyer tha.t· might fall outside. the tirst two
sections•. 1bis problem is avoided by awitied presentationot" (a) the buyer's
substantive duties and (b) the' remedies applicable to the breach of' any of his
substantivs duties. - , ~

33. Since article 69 ha.s ne> :independerit effeqt it could be omitted; by:the same
token its retention probab~ Would not be harmfuJ.. However" provisions. on pqment
(including assuring payment by establishing a doCumentary credit) were included in
the proposed redraft of article 60lbiST (paragraph 11 above l. If an arti.cle along
the lines of that proposal is adOpted by the Working Group, there would be some
gain in c:tarity and simpli~ity tro~omit~ing a.rtic~e 69 of ULIS.

34. Article rO,the last article in chapter IV, "Ob:tigations 0" the buyer",
provides a set of remedies for section Ill, "Other obligations of the buyer". Such
separate sets of remedies 'Would, of course, be unnecessary it the Working Group
esta.blished a consolidated' set of re2lledies tor chapter IV.

(a) Approach to drafting conso.lidatedremedial provisions
i

35. For ree.s~snoted a.bo~'(pa:ragr~phs22-23), it, seemsp%'9bab1e that, the
Working Grovp-:'Would wish to establish consoli4a,tedre1lledies for chapter IV11 b8.$ed'

·.,i

211 lIheproposed structure for chapter IV.is set. out .in paragraph 45·below.
That'preseritationshows the proposed location ofatticle67 in. the chapter.

I .•.
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on ih~ ~nsolidated remedies whi ch it a.pproved tor chapter Ill. gy As we ~~"
see, the consolidated re1i1:!d.i,es for chapter 111 it "Obligations of the seller",' can
readily be adapted f'or chapter IV it "Obli gatiQns of' the buyer". The principal
adaptations result f'rom the fact that perf'ormance by a buyer is less complex than
perf'ormance by the seller; a.s a result, some of' the remedial provisions in
Chapter 111 need not be retained for chapter ,IV.

(b) Draft l>rovisions, for section 11 ... Remedies f'or
breach of' contract by the b&er

36. Fo110\\fing is s.dra.ttsetofrellX!diaJ.pronsions for chapter I! based on the ..
provisions (articles 41 et seg.) approvedfo:r, chapter 111. This system presupposes _
thatt~e first part of'chapter IV will set forth the substantive obligations of
the buyer; these provisions could be grouped under a heading such as: "Section!.
Perto,rmance of the contract by the buyer"." 23/ The consolidated remedialprovisioris
could then be, grouped under a heading such' is'' "section 11. Remedies for, breach of
contract 'by the buyer". 24/

, .,'. ~

Proposed provisions

Section It. Remedies f'o,r'bteach ofcontra.ct br the 'bWeX'

Article 70

1. Where the buyer fails to perform any of hi~obligatioriS tmderthe
contract of s~e and the present Law,thesellerIll8iY:

(a) Exercise the rights provided in articles 71 to 72 bis; and

(b) Claim damages as provided in article 82 to 83 or articles', 84 to 87.

2. In no case shall the "buyer be entitled to apply to a courtOi'
arbitral tribtma1 to grant him a period of grace~

gy Report on fourth session (A/CN.9/75), paras. 83-130 (articles 41.47) and
annex I. See repOrt of the Secretary-Genel"al '< ibid., annex 11, paras. 111-177,
especially paras. 158-176. ---

23 This sectionwpUld include the origina1or redrafted versions of articles 56,
57, 51r;" 59, 60, 65 and 67. See p8.ragt'aphs 3, 11 and 28 above. The proposed
structure for chapter IV is set out in paragraph 45 below.

24/ This section would take the place of articles 61, 62, 63, 64, 66, part of
67 (11'; 68, and 70 of ULIS.To avoid eonrusd.on with the numbering inULIS,the
draft re11ledial provisions start with artic;J..E; 70, which in UL15 providesreJDedies
for breach by the buyer of any "other Obligations". Articles 71 and 72 of ULIS
have been incorporated in the draft article 60 this7 Which appears at paragraph 11
above.-

I ...
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Article 71

The seller has the right to require the buyer to perform the contract
to the extent that speci:f'ic performance could be i required by the court under
its own law in respect of similar contracts of sale 1l0t governed by the Unitorm
Le.w, unless the seller has acted in.consistently withthat right by avoiding
the contract under arti"c:le 72 bis.

. -
Article 72

. Where the$eller requests the b~er to perform, the seller maytix an
additional period of time, ot .reasonable ~ength for such performance. It the
bw:er does. not comply with the requ,es:t within the additional period, or Where
the seller has not fixed such a period, within a period of reasonable time, or
if' the buyer alread;y before the expiration of the releYfUlt period ot time )
declares that he Will not comply with the request, the seller mrq"resort to 8l1Y

;,;:remedy' available ·to hilli under the present; law. .

Article 72 bis

1. The seller lD.8\Y by notice to the buyer declare the contract avoided:

(a) Where thetailure by the buyer to. perform any of his obligations
under the contta.ct of sale and the present l~ amomlts to a~damental breach.
of' contract, or .

Cb) Where the buyer has not performed the contract within an adtitional
period of .time fixed by the seller in accordance with article 72.

2. The seller shall lose his rigbt to declare the contract avoided it
he does not give 'notice thereof to the bwer within a reasonable ti,me after
the seller has discovered the failure by the buyer to perform or oUght to have
dis.covered it, or, where the seller has requested the· buYer to perf'orm, atter
the expiration ot, the penod of time ~ferred to in article 72. '

Cc) Discussion of d~:ft proVision.s for section II -
Eemedies tor breach of contract b;Y .the bger

37. Article 70 is modeled closely on the initial article (article 41) in the
consolid.ated remedial provisions for chapter Ill, as approved by the Working Group
at its fourth session. In paragraph 1 Cb) of article 70, it tofU necessary to add a
ref'erence to article 83, which is applicable to "dela;y in the pvrnentof the price "•
Co~are U¥S 63 '. (2). .

38. Pa.ragaph 1. ot artiCle 10 is an introductory index-section. : The word "and" ,has
been i~ertedat the end of paragraph 1 (a) to preserve th~ -principle of
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arti.cles 41 (2), 55 (I), 63 (1) and 68 (1) of ULIS that a party may both avoid the
c~tract and claim damages for breach. 25/- -
39. Paragraph 2, provi ding that the buyer Jlla¥ ·not apply to a court or arbitral
tri,bunal to grant him a period of grace, incorporates the rule Of article 64 of •
ULIS,which 'appears in section I, "Pay1llentof the price" of chapter IV.. Section 11,
"Taking delivery", and section Ill, "Other obligations of the buyer", do not contain
this provision. Because of this oti)ission, it might be argued that ULIS does' not •
prohibit applications for periods of grace with respect to the obligations enibraced
within sections 11 and Ill. SUch contention, presumably inconsistent with the
intent of thedra.ttsmen, illustrates the inconsistencies and gaps that resUlt from
the fragmentation of the remedial provisions .applicable to vario~ aspects of
performance of the contract of sale.g§jlt
40. ~icle 71 is based on article 42, as approved by the Working Group at the
fourth session. The onlY material m::>difications are: Ca) the omission, 'at ,.the end
of paragraph 1 of article 42, of references to reduction of the price and eureof
a lack of conformity of the goods, and (b) the omission of paragraph 2, which deals
with the seller's delivery of SUbstitute 'goods. These provisions are inappropriate
to performance by the buyer and no corollary provisions applicable to performance
by the buyer appear in chapter IV ot: ULIS. 27/

41. Article 72 is modelled closelY on article 43 as approved by the Working Group.
(Article 43bis, approved by the Working Group for chapter Ill, deals with cure by
the seller of any failure to perform his obligations. For reasons mentioned in the
preceding paragraph, it is not included in the draft remedial provisions for
chapter IV). W

'§j ArticleS 84-87 make clear that damages may be recovered on avoida.llce of the
contract, but, it maybe advisable not to leave a reader in doubt on this point while
examining the earlier portions of the law.

g§j Similar gaps and inconsistenci~s that appeared in the separate sets of
remedial systems in chapter III are discussed in the report of the SecretarY-General.
presented to the Working Group at its fourth session (A!CN.9/75, annex 11) at
paragraphs 164, 170, 171, 172, 174 and 176.

27/ Draft article71de~swith the right to require the buyer to perform the
contract.. In chapter IV of ULIS, such a provision appears in section I (article 61)
and in section III (article 70 (2» ,but not in sect.ion 11. This latter omission
appears to be another a.ccidental gap that resulted from fragmentation of the remedial
provisions of ULIS. See paragraph 39, above. ' -

28/ It would be possible to devise So provision on "cure" bya buyer of
defective initial pet"t:ormance with respect to payment (i.e. correcting the terDl$ of
a letter .of credit).' However, theprqvisions on cure in article 44 of tJLIS and in
article 43 bis, of the Working Group redraft seem to be occasioned by the special
complicationS-involved in the repair or replacement of defective goods. As has been
noted, UL!S does not set forth a provision in chapter IV comparable to the cure
provisions of article 44 included in chapter Ill. There seems no necessity for such
provisions since such issues can be handles in terms of whether .the initial failure
ot performance, or the delay in correcting such a failure, constituted a fundamental
breach.

I ...
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42. Article T2 bis. is based on arti.c1e'44 as, prepared by the Working Grcup. The
Otlly signiticantm.od1fieation is the omission of subparagraph 2 (a) of artiele 44,
which relates to the provisions on seller's "cure" .of defective perf01"'ll18l1ee.

, ",'

43. Other remedial provisions applicable to performance by the seller (chapter. tII)
do not appear appropriate to the relatiVely simpler perfofmance by the buyer
(chapter IV) and have not been included in the above draft.. (Chapter IV of ULIS
did not contain such provisions.) These remaining provisions Of chapter III: which
have not been employed in the above draft proposed for ·chapter IV (paragraph' 36)
&J'eas foUovs:, article 11.5 (reduction of the price); article, 46 (delivery ot only
part ot ~e goods>; ,article 41 (early tender of delivery;· tender of a gre~e3."
quahtity of goods); article 48 (early recourse to remedies when it is c1earthe
goods wiU not conform). '

44. The above' consolidated- set of remedies, appJ.icable whene~r "the buYer tails
to perform any ot his obligations underth'e contract ot sale and the present Law",
deals with the substance ot the issues de8.ltwith ~ the three sets of remedial '
provisions in chapter rv.ot, ULI$ (sec. 0: articles 61, 62, ,.63 and 611.; sec. II:
articles 66, 6T (1) and 68; sec. tII: art. TO). 29/ It is believed that such ..
unification of the remedies available to the E1eller1mplements the policies that
led the. Working Group to take similar action with re$pect to chapter Ill. (see
paragraph 22 above. ) ,

C. Proposed structure for chapter IV

45. The following indieates in skeletal form the structure for chapter IV that
would result fi'om decisions by the Working Group and the dratt provisions set forth
herein: .

CHAPTER IV - OBLIGATIONS OF THE Bl.1lER

Section I. Performance ot the contract by the bwer

Articles 56-59

(See annex I to A/ar.9/15 and Compilation (A/CN.9!WG.2!WP.18»

29/ Article 66 (r) provides tha.t where the buYer's tailure to take delivery- .. .. riD"givas the seller good grounds for tearing that the buyer will not pq the p ce •
the seller me;y decl.are the contract avoided, even if such 1'ailure does not
constitute a fundamental breach. No such provision appears in section I, "Pqment
of the price", or section Ill, "Other obligations", ot chapter IV, and it is
difficult to see why a failure (or delay) in taking deliveT,1calls tor more ext~
remedies than a failure (or delay) vith respect to p&y!Dlent 01' this·price. Compare i

the discussion of article 6T on failure to supply specifications (para. 30, above).
See also ULIS 73 (suspension of performance based on fear of non-pertormance).

I •...
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Article 60 Ifi~7

(see draft proVision at par&gl"aph 11 above)

. Article 65

(Same as tJLIS; See paragraph 26 above)

Article 61

(See provision at. paragraph .2~ above, based onULIf367e~cept that' the
unders.cored remedial provision would be deleted.)

Section!I. Remedies for breach of contract by thepyYer

Articles 70-12 bis .

(See draft provisions at paragraph 36 above)

I •••
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-11 .CHAPTEa V .. PROVISIONS- COMMON TO TB! OBLIGATIONS
. OF 'THE, SELLER AND OF, THE BUYER

, 'A.. Berision an4" reJ.ocation of provision,", on
,E8l!!flt -by>bwer 'in articles 11. and .12

46. I~,~ ,Propos.,d/aboie. <ParagraphS .7-U) ·~~t ~he substance of· articles 11 and
72 be :!ncorpor$ted 1nChapterIVinorderto.acb:iev~a .more complete and
i1').te4181ble pttesem-ationof the buyer's obligations with respect to payment <••g .. ,
time and pJ.ace forpayment~d right to 'inspeet~on'p£iot to payment} •. Such a '
consolidation was proposed in the draft article 60 /Jlis/ that was set, fortll above
atpar,agrapbll; this-provision also, dealtw1;~hdrattingproblems that are presented
J>1. a.rt~Cles 11Et.nd 72,. It the Working Group approvesaprovisionalong,the tines
'of, the abOve draft, articles 11 'and 72 should be, deleted. from chapter V.'

47. As has been notecl, the mattEU"s .dealt within articles 11 and 12 are 'an '
integral part ot. thebasic'obl!-gations ot the buyer' with respect to payment, which
is dee.l.twith in chapter IV, in SUbsection lB, "PJ.ace ana date of ~ntn.
Articl~ 13 deals with a d1stinet' problem: a priviJ.egeto suspend pertOl"mallCe
beeauseot asuperveningcirc'l.llD$tEulce- i.e•• '.'whenever, atterthe conclusion ,of
the conttact, the economie-'situation of the other party-appears to'havebeCOilieso
ditficultt~t,there is good reas~nto teart~thewiU.notperfo1"lll a ms:teri.8l
part of his obligations". Problemspreserilled by such supervening circumstanceS ~
closely related to the problems deal1; with in chapter V, section 11, "Exemptions .
(article 74). Con,s~qUelltly,article 73 should remain incbaJjter V"'~ on the
other,ha.nd,lIlOvins theprovi,sionson the 'basicobligaltion ot tbe bw-ertopay the
pric.e ~ art~es' 71 -and 72 to chapter IV would clari.1',y the structure ot the
unifOrm' law.

B. Suspension ot, pertgrp1&nce: a:rti.e1e 13'

48.Theprovi~~onsotarti,cle73:deal,With two .su~jects: (1) parasraPb 1
establishe.s a general rulf: on 8~pensiOn of pertormanee; na) ·paragraph$ 2.and 3
~:pply thegeneraJ.r:UJ..e. tc> aspeeiticsituation -: preventing of the delivery':ot.
800<isin transit t.o tb.e ,buier.. ' , " ,-

1. The general rule on sus:pepsion of performance

49. Paragraph 1 ot article 73 provides:

"Each party:may suspend the pertormanceot his obligationIJ whenever t

after t:be~oncJ.usion,o:t>tb,ecQnt~acttthe e~onomic sit-.tion ot the other
party 8.ppe8.r:8 tc) 'h$.ve.becQJp.e .ee d1tficult. that 'th~eis .good reason to fear
that he will not pertol'1!a a,inaterial~art ot ,hi8obligatiQl1$."

~ Itvo~dseemappr,~priatefO'!."'artic1el!to appear in, section I of
chapter V under a heading such as "Suspension ~f performance".

I . .-.
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III
50. One question, presented in 1969 in the reply bY' Egypt to an inquiry 'b,.-, the
Secretary...Geileral, emphas,ized that the above provision "leaves it to the party
concerned to evaluate both the economic situation of the other Party and the
elttent of the obligations which will not be pertormed". 2!I The same issue was
discussed,at tneCommission'ssecond session (l969); other representatives
expressed the view thatuncer thi!lprovi~ioJ:l a party ,is not given the right
unilaterally to suspend performance, and that it a party ,acts, inconsistently with
the" standard set forth in parasraph ·1, he 'would be •liable for damages ,tor, breach
of contraet.}?jThus,onequestion tha.t the' Working Group may wish to consideJ:"
is wbetherthestatement in artiCle 730tthecircumStances.authorizingsuspension
of pertormanceis sutficientJ,.ydefiniteand obJective.?iJ!

51. A second question is the consequence of the suspension ot performance. ,ThiS ~
PJ:"ob1em can usefully be considered in the setting of the toUowingconcrete case"
which is probably the ,most typical situation for which article 73 was ' intended.

52. Case No. 1. A sales eontra.etmadeinJanuary calls tordeliveryin'June.
In January an investigation by the seller 'scredit department indicates that the
buyer's financial. position is strong, so the eeller agrees that the buyer may
deterpayDlent,until.,60 days, after' the June delivery:. J!iI' However,in May ,', the
se11er,J:"eCeivesinto:rntationthatthe buyer's'tina.neial,position has been impaired
so that itwQuld be hazardous to deliver the goods prior to p~t: inthe
language of $r1iicle 73 (l) , "there is good reason to fear ff that theooye;r:' Win A
no1;pertorDl a material part othis obligation. ..

53. In the above situation" article 73 (1) simply provides that the seUer"me,y
suspend the performance otMs .·obligations". "'Thisbriet statementrais'es '.several
questions: Is, ,the seller obliged tonotitythe buyer tbatheis"suspending
performance", or may the buyer receive his first intimation of difficulty wheritbe
goods tail to arrive in June! It the buyer's financial position remains doubtfUl,

t:o::
e
t::~:~ee~~l~:a;~:Ot~:;~:~Ulr;-:::ei:o:~r:n~:eO;ei~:rc=r:~:? _

initial provision for deliveJ:"Y on credit.) What is theef'fect of the seller's
"suspension otperformance" on the buyer'sdutytoperform1 (r.s., it the buyer
does nothing to remedy-the situation~ is hec1iable to the seller1o1.'breach,ot
contra(l't ,Or does the "deterioration of. the, buyer's financial position, relieve 'him
of responsibility under the contract?) Thus ~ under the present text of article 73
the situation seems suspended in ,mid-air.

JJJ A/CN·9/ll/Add.3~ p. 24.

J?J UNCITRAL, Report on second session (1~69)"(A/76l8), annex I~ paras. 95-96.

?iJ! This <questioni,s related to that presented by the provision in-article 76
tlia't a party may declare the contraeta.voided"where"it isc1ear that one of' the
parties will commit a tundamentalbreachof contract".

J!iI In practice ~ the sales contract would normaJ.ly permit the seUet to Jrl()dif"1
or withdl'aw such arrangem.entsfor credituntiltheti1lle for delivery. C _

I ...
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54,, 'In ,pJ'aCt'i ce., the situation would. benandleda8' toUows:the .euer ·would'
notity .thebUiYer that ,because of concern :i;)ve):" ,a :Current financial repOrt, the
alTus_nt ·;f:ordelive1"Y on' credit wi.a be'. suspended, and the goQdS will be 'shipped
ollly' it, the. bwer 'first assures .. that- the pri-ce, will be' paid·- typically' by
,establiahinganu-revoca.ble- letter ot .credit. 'The ·article woulC1 be more he1ptul
, it it gave somewhat clearer, guidance to the parties based on noruial commer~ial
practi.ce.

55. 'rhe operati-on otartic1e13may' also. be' examined in the setting of the
toliQVingsituation. .

56. , Case No.~. Acontraetmade in January calls 'for the'selier to lIIB.ltUtacture
&OOdS to bWeJ'," a apeciticationsf¥1d 'deliver them in June inexcbanse torc-.st1
~t., In,February the seller receives a discouraging report on the'~U"s

t~oi.aJ. stat'lJ;S so .tha:tt,bere is ,"good reason to tear" that the ,good:s.manu1'ao'tured
to buyer' a speci.t'icationa would be left on seller" s bends. (In this ·settins the
aeUer cannot. otcourse, rely on a theoretical legal obligation by tbebuyer to
'o~aate ,tbe,se1lertor hisl08S') " '

51~ ,Inth,is sit:u.ation, as inCase No.• 1, tbereis,needtor a caretul·reconcU.iation
ot the interests ot botbparties: (a,)-the selierneeds proteetionagainst a .
practicalbazard;·(b) tbebuyer needs to knowotthe seller's cone,ern. (cl the
seller's performance should be SUbject to' suspension only untU the buyer provides
assurance ot~t:on.delivery. -typically by procuring -theissue.nee ot a
docWlUtntan-letter ot Cl'e4:lt.

58.' I~: $"- a.dvisa'bleto supp1em~ntparagraPh,1 of article 13 so ';"to 'dea1with
th~ 'toregoiJlg ,problems. Consideration 1I11ght be given to the tollowing:'

;Draft paragraph 1 bis tor article 73

A partY' suspending pel"tormance shall promptly notifY the other party
thereot and shall. .eontinue.wi'th perto~ce it the other party, bY' guaran'tee ll

document &1"Y credit.Qr otherwise.," provi4-es ,adequate assurance of his performance.
On failure by the otberpal"tY', within areasonabl.etimeaftet notice, to

; proVide '. s,ucb assurance, ,the party ,who'suspended.performance .. evoidthe
contract. '

. 2. Preventins deliveq· ot goodsip tr!Mitto the 'buret .

59. Tbe provisions on stoppage in transit in paragraphs 2 and 30t article 73.
1nactual practiee,become a.pplicable on1.y under a ,rather rar8 combination ot
circumstances: (1) the seller ~spatches the goods to the buy-er without receiviD8
p&yDl.eIlt or assurance. ot payment . (as bydoeumf»1tar,yletter ot credit) and without
retaining .control over ,the goods; J2I and:(2) the s-ellerreceives nev intoimation

J2/ Such ~ontrol coUld be handled bY' consigriing the goods t~ ,,' the order of' tbe
seller, and by transmittins this negotiable bill of lading, with a sight draft,
through banking ohannG&. .

I ...
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ast~thebwer's financial position while the goods are still int1"ansit.,~din
ad~quate time 'to take the steps. J!'equired to prevent the·. carrier frODl' h6l1ding '.•<Wer
the goods .to the .buyer. Provisions on stoPP8.8eintransitappear, in va:rious
forms, in national legis1.ationand have led to :tntriguing theoretical speeUlation,
but it is 40ubtfulwhether they have significance in practice that is commensurate
wi,ththeir difficulty. .

60. ' A basic question Of interpretation arises under the ULIS provisions on
stoppe.ge in t:ransit: Do these provisions impose legal obligatioris on carriers or
third persons, or isa.rticle 73 confined to rights in the goods as between the
seller and buyer? Article 8 of ULIS, as approved unchanged by the Working Group,
provides: "Tbe .presentLa.w sha.1lgovern onlY the oblimions of the' s.eller\ and
thebwer. arising frQm& contract of sale."Ontheother.hand, a wider scope tor
article. 73 'seems to .be 'iJIlplied •from •the provision in .pare.graph 2 thattbe sell.er
"Jl'!8.Yprevent. the handing over of the gOods.".·by. the carrier and, more particularlY,
from the provision in paragraph '3 protecting a third person claiming the goods "who
is a lawtulholderofadocument whicbentitles himt(') obtain the ~s"unlesstbe
seller proves that the third person, when he obtained the document , rtknOWill8lt acted
to the detriment of the seller" • The 1969 reply of Austria to the Secretary­
General's inquiry expressed concern OYer the liability WhiehtheseprovisiOns may
infiicton carriers, in conflict with provisionsotJmJl1icipalandintern.ational
lavconcerningthe carriage of goods~ 'J§J

61. It would be .difficult, within the scope ·of .aunif'orm. law on saleef,todeal
adequately with the rights ot carriers and t11,ir4 persons. Theretore,itseems
advisa.'ble tomalte it clear that ~ provisions on stoppage in transit in article 73
are limited to rights as between the seller and 'buyer, and -thus are compatiblewith
the scope ot ,the law as defined in8J:'tiele 3. This c.OUldbe a.ccOJl'!plishled by an
addition to Paragraph 2 ot article 13. (In the following draf't,it is doubtful
whether the bracketed language (a) is surp~usage, or (b) is helpful in the inte:rest
ot clarity.)

Prpposed.addition to a.rticlel3 (2)

The fo!"egoing .provision rela.tes only to the rights in the goods as
between the buye1"and1'he_sel1er Land does not atfectthe obligations ot
carriers or other person!!.

62. It the Working Group dec~des that article 73 (2) is limited to rights as
between thes~ller.and buter, paragraph 3bSCODlesunnecessary and could be dele'te<l.

C. Prgposedstructure. forehal?terV, section 1

63. The t'oregoingpI"OPQsalswould leadtothefoUowing structure for cbapterV,
section 1." (the first two art.icles of' this section .·in ULIS - articles' 7.1 .and ·72....
would be incorporated into chapter IV; see pa.ragrapbs 1-10, and propose4.~icle 60 _
bis,at paragraph II a.bove: •

:J§j Analysis (A/CN.9/WG.2/WP.l7), para.. 13; A/CN.9/U, p. 9.
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CBAP'.rER V ... PROVISIONS COMMON TO THE OBLIGATIONS OF THE
SELLER AND OF THE BUYER

Seatiori II~ SusP9sion of performance

Article 73

1.' ,'Each 'party'~ suspend the ,'performarlce', of his.' obliga1oions,
whenever, atter the conClusion of the contract,. the economic situation of
the otb;e1' .party 'at>pearsto' have become so difficult tbatthere is "good reason
,to tear that he will no~ pertorm'amaterialpart of bisobligat1ons~(S..
as,ULIS 73 (1)."'

1 bis. A party suSpending performance shall promptly notify the other
p&rt:ythereof, and shall continue with perf01'llWlce it the other party, by
guarantee, documentary credit or otherwise,. provides adequate assurance ot
his performance. On failUl'e by the other party ,within. a reasonable t_
atter 'no,!,ice, to provide' such assurance , the party 'who -suspended' pert.C)1"IllBDCe
JIl8\Y 'aVoid the 'contract.', (See' paragraph 58 above.)

2. It the seller has already dispatched the goods before the eConOJl9.c
situation of the buyer .described in' paragraph 1 of this arti~e becomes
evident $ he mar prevent the hand.ing over' of th-e goods, to the b~er even it

'the latter bolds a document which entitles him to obtain them. The,foregoina
provision re!ates, only to the rights in the goods as between the blqer and
~he, seller Land does not aftectthe ,obligations otcarriers or otherpersonil·
{ULIS73 (2T,with addition proposed at p&r&.gra.ph 61,abQve.)

, ,

(Paragraph 3 of UL!S 73- is omitted. See paragraph 62 above.)

I ...
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•tII. CHAPTER VI- PASS!NGOFTHE RISK

A. Introductioni related decisions BY Working Gro~

64. An important problem, for which a uniform law on sales should supplY clear and
practical answers, is whether the. seller or the buyer bears the risk of loss to the
goodS. This problem usually is presented by damage or loss occurring atter the
goods have been handed averby' the: seller to a carrier ·01" otllerintermediary and
betorethe;yare receivedby' the b~er. In normal practice, all or ,1OOstOf this
loss Will be covered by insu~ce. 37/ But even in SUCh cases rules on risk of
loss are· relevant to allocate the'b~den of pressing a claim agaitlSt the· insurer
and of salvaging damaged gQods; where insurance coverage is inadequateo~lacking,
rules on risk of loss have even greater impact. 38/. --...

65. Significant decisions wl.th respect to the apPToach to risk of loss were. taken
by' the Working Group at its third session (January 1972). At.that session the
Working Group eonsideredarticle 19 of. ULIS, which sets forth a complex definition
of "delivery" (delivrance). 39/ The question of rules on risk of loss arose at
th~t time, since the basic rule on risk of loss, cOntained in article 97 (1) of
ULIS, .states:

"1. The risk shall pass to the buyer when deliverr ofth~ goods is
effected in accordance with the provisions of .the contract and the present •
Law."

Consequently, it was necessaryto.eonsider wbetl1er the definition of "delivexyft in
article 19 served vell to determine wbere risk of loss would fall, as well as to
determine the other issues which, under ULIS, turned on whether there had been
delivery of the goods.

66. In response to an earlier request by the Working Group, the secretary...GenereJ. •........".
prepared a study addressed to the above question, which th~ Working Group considerec ..
at its third session. W At that session the Working Group took two important
decisions that are relevant to the approach to chapter VI on passing Of the risk.

37/ In some settings the responsibility of the carrier for goods lost or
clama.ged while in bis cha.rge· is analogous to the protection provided by' a policy
of insurance.

~ See also a.rticle 35 (1) (conformity of goods determined by' condition when
risk passes) and the discussion of this provision in the report of the Secretary'­
General on obligations of the seller (A/CN.9/75, annex 11, paras. 65-67). Well
dratted contracts, and general conditions of sale, make specific provision as to
risk of loss, either by an explicit statement as to risk or by the use of a defined
trade term such as "FOB" or "CIF" Cf. INCOTERMS (Ice Brochure 166), Register of
Textst vol~ I, chap. I, 2.

W Report on third session (A/CN.9/62). annex I, paras. 17-19.

J:.9.! Report Of the Secretary-General on "delivery-It in ULIS (A/r::N.9!WG.2/WP.8). •
UNCITRAL Yearbook, vol. TII, pa.rt two, I A 1.
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61. Fira-t, the Wo~k.i.t1S Group' concluded, tha-t the concept' of "delivery" was aD
unsatistac-tory way -to approach the practical: probl~ ot risk of' loss, and "-that in
approachin$ the problem of the definition of 'delivery' it would be ass,.d, that'
pro1>leilfS of riskot" loss (chapte~ VI ,of' ut!s) wOuld, not be :eontrolledb1 'the concept
ot 'delive1'1'''., 411 " . , ~ .

," . ;' ----
68. Second, -the Work:lng Group CO,neluded that 'it wasnec~sary'to adopt' adittetent
approach to "delivery" rrom' that 'emploYed in tiLlS• , This culmi~atedin4~isionsat
the tourth session to delete the definitiOD ofdelivery in 'article 19 ot ULIS end
to state the seller's duties as to, delivery in article ?O.As had been ,noted in
tbereport of'!the Secretary-General, ULIS hd vacillated. betweentwoapprQa.ches
to delivery.: one is to ,define the physic81aet' ot deliveg; ·the s~ndis' to
s~cit.r the seller's legal 'duti to deliver: i.e•. ~ \h~ ',contractual duty to p!rto,rm
the contract.Jg/ ,', Article 19 ot utIS, ',whioh the Wor.king qro~ deleted,; to11ovs
the first'approa.ch. 'Article 20, .as drafted and approved by the ,WOrking, Group at
its fourth session, follows the second. Thus , article 20 i$ not a definition ot the
C<?ncept of' "delivety" ,but states What the seller shall do to perto1"m his, obl.igation
under the contract., 'Thus, under 'article 20'(a)dd,ivery ,rsball be" etfected ,in,
certain' cases by ''handin$ the goods 'over to the carrier" and Undelr, art!cle20 (b)
and (c) (where the buyer is to come' tor the goodS) ''by P1aei~,g the gOOdS attbe '
buyer'sdisPosal"'- uS.1.1allT at the seller's place ot bUSi1'1e$fh··.· ,, '

69. ,For eXample, in the above !5ituations co~redbYa:rticles20(b)and(c) .
(i.e~, 'where the bwer is toco11lef'or the goods), wh~n,the 'seller holds ·the .ePode at
the buyer's disposal at the, seller's placeot business,_ the s~l~r has ~rt01'Dledhia
contraCtual dutl with respect to" deli:very • But· such perf'oriDilnceby the seller 'does
not constitute the act 01' "delivery", which, as the Wor1dn~ Group J:1~ observed, .
requir'es theco--QPeration ot'bothpartiesin ef'fectinga transfer <Jtx)osse&sion and
control from one partY: to t.b,e other. Indeed, the buyer'usu8ll7 is 'un.able, and is
'not required, to come a.ndtSke possession ot the goods as soon as they. are, placed
.at his dis~siti()n,andin8omesituations he may never come and tSke ,o.e~ the ~ods.

In 1tx>s't such cases,' on 'eXpiration of the period allowed tor taking, possession the
'buyer will be in breaCh. ot contracta.nd will .~ responsible to 'tbeseUerf'or 1,oss
.resulting theref':rom; however, in some cases the buyer's delq or total tailure to
come an4 get the goods ~ be subject to an "exemption" or excuse (article 14).
Consequently, to conclude that a unilatezo8J.act by 'the a.~er under article 20 (b)
or {cl constitutes an act of "deliver,Y"'whicb t~sfers·.rlskofloss tothebuye,r
could raise sigriiticant practical problems which call tor turther attention. See
paragraphs' 73-74 bel.ow. " , . .

f!JJ Report on third session (AICN •9/62), annex II ~, para. ,1T.. Theteuons
supporting this conclusion had been develOped, in the setting of'concrete situations,
in the above-mentioned report ot the Seoretary-General on "delivery" in ULIS
(UNCITRAL Yearbook, vol. Ill, part two, I A :J.). , ". "

W Report' of the Secretar,y-Gen~ralOD "d~ive~" i~ ULIS (AiCN~9/WG.~/YP.8),
UNCITRALYe~oolt, vol. nI, part two, I A.l, t>ar&s. 5,,41, 56-61! .

~ . '.\
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•:a.usues -eresented &th.e~sk proil'isions ot
tiLts, end suggested solutions." . .

70. The approach chosen by the Wo:rking Group atthetourthsession, in drafting
article 20 as a statement of the seller's duty with respect to ,pertoX'Dl$'lceot 'the
contract rather th.an as a definition of' the act or concept ot delivery, reintorces
tJ1edecision •taken at the t1U.1'd, session - ,that rules on risk of loss would not be
con'trol;Ledby,the conceptot !fdeliver:v". 431 The under¥ng ,issues may be
illustrated by reference to t:Qe tollowingsltuation. . .

71. C$.se No. 1. The parties agree on the sale to tbe buyer of' goods,wh!cbare to
be made available t,o ..the .bU¥er at the seller's place of' business during the month
otMay,and whicl1 the. buyer willCOl/le at\dtake away by his own transport at any ~

time during tha1fmonth. (Compare a sale ex works.) On 1 May the goods are re~
and availa'ble tor delivery, bilton 2 May the goods ~edestroyedby tire vhile
they remain on the premises ot the seller.

72. On the above facts, the seller has perfo1'D1ed his contractuaJ.duty ~detined
in article 20 (b) and (c),' as approved by the Working Group at its fo.urth
session.W However,under. the rules on risk of' loss inULIS, riskvouJ.dreJllain
on the seller. Unde.r !l.rticle 97 (1) risk passes to the 'bu;yer on "deliverylt;
under article 19 (1), (whi'ch is applicable in cases that do not involve carriage
of' tl1egoods), "deliveryiic()nsists ~n "handing over" the goods - an event Which,
;i.n the above case,ha.s n()toccurred. Only when the buyer fails to ,performhis.
o'bligationwitl>. respect to removal of ,the goods (Le., if he .fails to come tor '
them during May), would risk pass t() the. buyer by virtue of article, 980,f ULIS.

73. '!'he app~ach taken by ULIS with respect to risk of loss while tl1e goods are in
. the seller's possession ,seeJllS to be suPp<>rted by practical considerations. In the
absence of breach of contract by one party. w'bich,prolongs,possession. (and risk) by
the. othe,r •party , there are practica!reasons to a:uocate risk o,f loss. to the
party (a) who is in possession and cpntrol, of the goods and (b) who, UXldernormal 'e
coIllmerciaJ,practice, is lDO$t like;Ly to have effective insUl'$llce coverage tor the
goods. Each of these two considerations calls tor brief comment.

(a) A buyer who is _ked topq for goo"s which he never ~ceived beeause
therwe1"e destroyedwh;i.lein the seller's p()ssession willnatuI11lly' condderthe
possibility that negligence of the seller or his agents .causedor contributed to
the loss. The rel'evant facts (e.g., the circumstances that led to a fire on
seller's premises) present difticult problems as to proof (and disproof) and can
lead to expensive litigation - as well as to disappointment of the buyer's
expectation that he will receive from the seller the goods wbich the seller
prqmised to hand over to him.

431 Report on third session (A/eN .9/62). annex n,para. ll,discussed above
at paragraph 67.

441 Report on fourth session (A/eN.9/7;), para. 29. See also the Compilation
(A/CN:9'/WG.2/WP.18). •
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(b) Goods in the seller's possession awaiting delivery to the b••r are 110ft
like~ to be covered by the seller"s'insurance than by the b~er's. One ot the
most efficient and common torms 9t insurance is· the policy covering "BUildins and
contents". which is carried by the businessman in possession and control ot the
building. Such a poliCY' ia effici,entand common b,ecause ~e insurer can calculate
the conditions, and risk experience, with respect to losses· in such a bUilding
(e.g•• fire ftsistence of construction, storage ot flammable, ,materials, security
measures against theft, and the like). The buYer who has jus..- signed,a contract
tor the purchase of goods is not likely to take out a special policy ot insurance
covel'ina such goocts, and such$PeCialcoverage is relatively expensive becauseot
adrUnistrative 'cos~s and thedi.fticpltl: of rating risks underunkn~wn conditioD$.

14. In addition. allocating to the Seller the risk of loss ot goods held by the
seller on his own premises (as in the facts stated in Case No. lat parasraph 11
e"bov.,) min.imizes complex problems of ttappropria.tion" (identification) ot g<>ods and
of notice to the bu;yer with ,respect to ·lIappropriationUto which membersQt the
Workil'1gGroup have referred ~ co~exion with ULlS 98.(2) and (s). !!!iI

, . , ' . ". ,

15.· For thesex-easons,suggesteddraft provisions, which appear below, fOU.ow the
approach of,11LIS as to ,allocation Of'risk of loss in tbe situation descl'ibed above,
rather than an 'alloaation ot risk based on the s·eller's perfo1"'m8Dce of his'
aontraatuaJ. duty based on revised' article 20. On the other hand, the proposed
draft provisions integrate proYi s ions which under UL!S are divided between
article 19 and articles 96-101 (chapter VI), and also avoid the problems which the
Working Group concluded were the result ot the use in ULIS ot the det'i.nitio~ of
"delivery" .(d6livrance). !!2J0ther aspects o,f ,the draft proVisions .Wiu be
explEd.ned b~ow ( paragraphs 11.,to 86). .., .

1. Draft. provisions for .cha}?ter VI -.Passing 'otthe risk

16. Considerati011 mqbe giveriu, the follow'ing provisions for chapter VI~
. " "

45/ See Analysis (A/CN.9/WG.2/WP.11)., pa~a. 90 and annex V, paras. 5'and 11.- " .' .. ".

W Report on third session (A/CN.9/62), annex I, paras. 17..19; report on
fourth session (A/CN.9/75), P$oras, 16-21. OnE!,ot the difflculties resulting
trOlll the definition of "delivery" in artic1e'19 of 'tILlS was that, under some
circumstances, goods which were not in contormity with the contract would never
be "delivered" to the b~er even it they were used or consumed by him. '!his led to
both practical difficulties and difficulties ot translation•

I . . .
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CHAPTER VI. PASSING OF THE RISK

[Article 96: omitted!

Article 97 (See ULIS 97 (1), 19(2h 99)

(1) Thensk shall pass to the Qwerwhen the goods are handed over to him.
(See ULIS 97 (1).) ...

(2) Where the contract of s~e involves carriage of the goods ,the riskshe.11
llass to the bwer when the gOOds are handed. over to the carrier tor
transmission to the b\J1er. {See ULI~ 19 (2).)

(1) Where tbe Isale is of! contract relates to goods then in transit
ffiy:sefl,7 the risk shall be borne by the b\JTer astrom the time of the handing
over.of the goods to the carrier. However, where the aeller knew or ought
to haveknovn, a.t the time of' the conclusion of the contract, that the goods
had been lost or ha.d deteriorated, the risk shall retnainvith him /UUtU the
time. of the conclusion of the contract'? unless he disclosed such fiat to the
bUler lend the bgyer asreedto assume-such nsil.. (See ULIS 99.)

Article 98 (See ULIS 98 (1) and (2»

(1) Where thehand:tng over of the goods is dele.y-~d ovingto the breacho't
an obligation of' the bwer, the risk· shtiJ.l pass to thebwer as from the
lastda.te when, apart from such breach, the handing over could have been
made in accordance with tbe contract. (S~ as ULIS 98 (1).)

(2) Where the contract relates to \Ulidentified /i. sale of unascertainedl
goods, de1a:y' on !.he part of the bwer shall cause the risk to ~ss only-where
the seller has lset aside goodi! tIl6Z1ifestlyidentitied S00ds lappropriatey
to the contract and has notified the buyer that this has been done.
(ULIS 98 (2) ,with indicated drafting .changes.)

lParagraph (3) of ULIS 98 is omitted.?.... .. .-

[ArtiCle 101 :omit-ted7

/ ...

•

•



•

,,'. ,

2.J>1:~cU8sion' or.draft provisions for chaEter' vr ../'Rlskof letS.. '
'. ,',. . _ .. ',' __ ,,' " ., _ - __ - S,','. " _ - _ '''' -. - i.

11. ,~ic'le 960ftJLIS, 'und.erthe abovedz.attprortsions,' would be' cmiittect. fJ1j
'Tll~. provisi~p that where' the risk has passedto'tbe.buier "he shall' pay, the 'prrC8
potwiths~e.ndi:ag the lOSS or. deterioration of tbegoods';tran one'point of: view
mer.e1Y&rticuiates e.n'obViousiml>lic-.tionof' passage of-the risk'tmdduplice.te's
tbesubstanc.'of article 35 "(1')- (firSt sentence), WhiCh has been approved bY the
Working Group.'!!y Under this reading, the provision would probably be' wirieeessary
but ~es.s. ,Ontheotber, h~" tbeprovisiontbat 'the buYer "shllllP'-Y tbe.
price" m#.ght be~ead (incorrect,ly)aearemedial provision wbichvouldgive~be
~e.ller t¥i-~ght'toreco;,erthe,f'l1l1 price (80S contr~edvitb damages) whenever
the ,rislt: of' J.oss :haspaesedt:otbebuyer :- 'an approach that would be inconsistent
'With tbesistem of .remedies-approved by''t'he: Working Group,at,its fourth' ,,'­
s.ession.'lJ:U"Tbe choice does not! appear to'be of-majOr importance', andartfcle 96
pro.ba~ly woul4 ',not ,cause serious i:.r1eonvenience' in practice•. HoweveVer, ,in ,the'
in"ter.est 0:(". simPlicity 'and clarity , the article is omitted tr(:m the aboVe- dratt;
pr()~sio,I1~ •.,' ' . '., ,,! "

:.

•
7a. Ai-tic,le.91~ft,hear8.ft states in paragraph 1 a general rw.eon .1>as8~e
of riskwt).ichis .~licable"to the minority of 'cases where' 'the' contraCt dOes'not
involve.carr~~e'otthe' goOds - i.e. ,where the'buyer 'is obliged to .come or send

, for the goods ~ S,1I in 8: contract' 'ex works. Case8, wile,re' the contract inVt)lv-es
',car~iage ',;>f the ;good.s WOUlq be governed bypa.r8.g.raphs 2',.md3., , '

.',', .' ,-' " ,'. ,. ", -..' "

'79. .~~Ph Ipresel'V'EMs the SUbs-bJ.nce oftbe. rule on rislt' of lessor ULIS '
wbichnsul.ts' 'froni combining: articles 19 (1) and. 97 (1) ,but in· asiJtplerand
unified torm. The reasons of policy that 'support- the approach of'ULIS On this
poi~t, have, 't>eendi;scussed iD paragrapbs 13 to 14 above.
~.. ." .. ,- - . ~ . . .., .

•

;"41] .r.~~, 'the divergJntviews ol1thisquestiori sutmrlSrized' in thl! AnsJ.ysis'
~A/c'1.C9~'fJ.',},/W?lT),para~84. '6ee'ibid.', a.nneXV ,pa.ras~ 3, 6 'and 11; annex VIII,
pf.'U:'as; 6../(;annei'rx,para.. 16~ ~, " ' .' "

'; .~ ,~'~:Compil~~i9n •. (A/CN.9/JdG.2/VP.18), and, di~cUSIl~Ol1,Of.8.rticle ,3:;.·i~.
the report of the Se,cretary-General on obligations otthe seller (A/ClI.91,75,.
annex. rI, paras. 65-66).

'49/See~i~le '42,(i)(rightto requirese+ler to perform the contract l,
:Rep~rt0nfourt,h se£jsio!i (A/eN;9/75.l,~. 97. Comparetliepr~osedd1"an "
~t1cle 71 (baeed ona.rticle 42) £jet forth abc?Ye at paragraph 36•. Recovery ~the
seller 'of the full price (as contrasted with d.s.m&.ges) a$ '80 'practical matter' ,
requires the buyer to take over the goods; where the seller is still in possession
of the goods, this is equivalent to requiring specitic performance .of the cllntraet"
&':reJhf!dy;Wbicll, under UtJS $.Ildlmdel" 'the te~ approv~d by the ,Wor1tlug Group,"-,
is not aUtomatically availabl.. However, this inconsis'te~ey,'vOUld' probab1g
be insignificant it the Working Group approved the approach, recamnended,
herein, whereby the risk of 10sswoul4 not normally be transferred to the bWer
until the goods, are·; "han~d ove.r~' t9 him •

. '.,
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8O~ . P~egr8.pb 2, preserves tl1e substance of the rule that, would result , under'm,XS
under articles 19 (2) and 97 (1) ..,;but again in a. simplified, and unified form.
'r11is,a.ratt does not retain the exception in $!"ticle 19, (2)-where another "place
for delivery haf3 been agreed upon". The purpose of that ex(!eption is to giveetfeet
to'a contractual provision specitying the,P9int ,at whiCh, risk shall passto,tb,e
buyer.,.~ Hovever~ ,under article 8, the provisiotls of the, unifOrm law yield ,to
the, agreement of the parties; repeating this rule in certain parts of. the law
see~unneeessary. '.

81.. Paragraph 3 is, based on article 99 otULIS" which provides in limited
circumstances for tl"ansfer to tl1e, buyer of loss that had occU1"n!d ,prior to the,

==a:: ~h(r~:t~~;:t~ec:~:~~o~;~l~:c::rr~~~lJ:c:~:to;:~y~true.,of,~
s~gestions .de, in stucUes preparedfpr the present session. 2J1Certaill ppssible
drafting changes are indicated, by 'bmcketsand 'Underscoring. The most significant
Of'tlleSe relates' to the language ofULIS 99 (2). which states that even if ,the
seller knew that "the goods had been lost 'or had deteriorated" and fails to inform
the buyer of this fact, risk shall remain on the sener "until the time of' the
conclusion. of the contract", It will be noted that ,under this arti~le. the goOds
are ,in trans,itat the, time of the making of' the contract,; if, atter the contract
is made, the goods suffer fur'the):" transitetamage this ,provision ""ould malteit
necessary, to ascertain the pointsd'UJ."ingthetransit .at"hich various.typesof

~:::: :~~~:dot :d::u~~t:~::r~:e~u:;:::;~~rat:~::;~~{;~::;t~~s~i~~~~ar~ •
and fairness , the modification, indicated at the end ofar'ticle91 (3) of the above
draft (paragraph 76) would sli.ghtly restrict the benefits wllfch this difficult
and controversial provisionc()nf'ers on the seller.

82. Article 98 deals withthesignificant'P1'9blem of the effect of breach by the
buyer on risk of loss. This article could be applicable either at the end of
transit under a contract calling for delivery ex ship (or the like), or ~ the 4&.
seUer'sfactoryundera contract calling to):" the 'buyer to come for the goods.. ,.,
The above draft :retains the SUbstance of -paragraphs J, ,and 2 of ULIS98, but omits
paragraph 3. A study submitted for this session suggests that paragraph 1 of
article 98 be retained (in substance) but that both paragraphs 2 and 3 of ULIS 98
be omitted. W

83. Paragraph 2 of article, 98, respQl1ds toth~ fact that specific goods are usuallY
not identified (lfascE:rtained") when thecontr~t ismade~. and that such
identification normally occurs only When the ,goods$.J."e packed ~d labf!lled for
shipment or roI" handing over to the buyer. It is a basic principle of sales law

2S!/ This agreement may be expressed by a' trade tent! (such as ex· ship) Which
is understood to fix the point tor passage of risk.

'ill Analysis , para. 92.

W See Analysis, para. 90 end annex V, paras. 5,6 and 11. On the other
hand. the outline of provisions in annex VI calls for the retention of article 98.
See also annex IX, para. 18.

,I••• •
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th&t_risltotil~.Sea1mot pus until the goods. inquenion,are identified
(lfa8oertained'~). ill-, Indeed, it is difficult to tlrl1'1kof'pe.ssage ofri,~ in ,goocls
unless one can ide11titythe goods in question. 'Tbis<principle maybe so~damentaJ.

that .it Deed not. be'"statecl. On the other hand, tixedeletion ot a statement ot this
principle ~_ •• now embOdied ir1,ULIS 96 (2), maY lead to' misunderstanding.; -In ,
addition, 'ULIS 98 (2) requires 'not only that tbe goods ,have been ltmanifest~,

appropriated' 'to the' contract It but also that the seller "has notified the buyer
that this has been done". Where the seller seeks to hold the buyer tor the loss
ot goods destroredonthe seller,'spremises, this ,n()~ice ,r.~quirement may be usetul
to prevent a false cld.m,toUowinga tire or thet't ,trom the seller's plaoe ot
business. that the 'goods lost had.''been "set aside" and, 't~ppropriated to the buYer".

, ..

84. Paragraph 2 ot ULIS98 employs the concepts "unascertained" and "appropriated""
These concepts have complex connotations in national lawwicb present problems' 01'
trans,lationand could lead to misunderstanding in an internatioaal statute.
"Identitication,"of gaOdsseems 'to be a clearer 'concept, and has been sugge,sted in
underscored portions ot'the' draft,:proposal. " ' ',. (' ,

I" '

, ,

85. ',Paragraph 3 ot tJ~IS 98 'is mUch less 'helpfUl. Indeed, this proVision is
difficult to apply in practice since it .seems to contemplate that risk passes in
unidentitied (f'unascertained") goods -an approachvhich. tor reasons 3ust
mentioned, W(luld present prob1emsot application and ,dangers ,of abuse. For the$e
reasons', paragraph' 3 is omitted from the dre:tt 'ProPosal. ' ,

- - . ',. '.

86. Article 990t ULIS.forreasons, indicated above (psragraph81) hasoeen
iriclUded: in 8. slightly modified torm, 'as paragraph 3 01' draft article '97" "

8t" Article 100 of' ULIS'states amodification of article 19 (3) 01' ULIS,.Which the
Working Group decided to delete. i!:!tJ;LIS 19 (3) de&1:s with' t~posstbi1ity that
goods might be 'handed over. to the' carrier without' being clearly "appropriated" "to
thecontract;.ULIS 100 deals with 'the possibilltythat .-when the selle:rtatt~r,

dispatching lfunappropri8;~ed" goodS ,1Digbt send a notice to the 'J>uyer at at,i,me ,
wbenhe kneW', (or ought to have known) ,that the goodS had been lost or d8iDagedin
transit. Under article 91, (2) otthe abovedratt propOsal.triSk,passes;.totheQ~r

when'the~odsh8.vebee.n"handed. over·tothe carrier tor treSDlission to the' l>mr " "
In such -a ease. it, seems that problems of' laclr. ot"appi"OPriatiOutt ~'" acucely
arise. The' combin'ation of articles 19 (3) and 100 dfULIS produce a complex set of'
rules Which seem-~UJ:1l'1eee'ssaryand di1'fi~t of' practical applleation" , Consequently,
ULIS 100 is omitted from the draft provision - a resUlt that is eOn$istent yith the
study on this ,topic sUbmitted tor the prese~t·session.'W ,,' '

.• ' I

"'llZ It may be suggested that risks, can P8S~ _'wh~the 'buy.r' pUrchases, a ;pe:r,ot.
or traction ot an identiti,ed lsrger mass -or '''bulk''.' However, this' is not an
exc~ption ~ tb~, gene~ ~e, tor in such cases the 1aJ!'gf!,r mass !DUSt, 'be. .
ide~titied; _risk then PeL8ses.with respe,et to a share in the larger mass or ''bulk''.

W'Reporton toutthsession (A/CN'.9115), Para~· 21.
"/ ," , ','" - ..".

~ Analysis~ para. 94 and annex v~ paras. 9 ~d U. But.compare annex IXt
in which article 100 is retained.

I ....
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sal; . Article 101 of' ULIS .providesthat the passing otrisk n8he.llnotneC~$s~?:t
be determined by the provisions of the contract concerning expenses". ·'1'hi.scryptic
statement was unhelpful .inthe settingofULIS and would be quite unnecessary under
the above draft provisions which avoid the complex COlJ,ceptof lfdeliveryll. The'above
d;r:att omits article. 101 ;." arecommendation'Wbich conf'orms to that in the
above-mentioned study. 2§j

3. Non-contorxnitt of the aoods : Effect on risk
and the riptto avoid the contract

89. Article 97 (2) of ULIS prond.es:

2. In the case of thELhanding.over of goods which are not in
con,formity withthe cOntract, the .risk shall pass to the bUYer f'romthe
moment when the' handing over has , apartf'1"om the lack of conformity, been
etfected in accordance with the provisionsotthecontract and ofthepreliJent
LaW', where the buyer has neither declared the contract avoided nor required
goods in rep~a.ceme~t.

90. This provision. is addressed to the following situation: The goodswicb
the seller hands over to the buyer (or to a carrier) do not fully. conform to the
contract •. However, as often is the case when the nan..conformity can readily be
dealt vithby an allOW'ance or ded~tic>n tromthe price", the buyer does not "avoid
the contract It or require the seller 1;;0 replace the good,s. In these circumstances,
wh~n does the risk ot· loss pass to thebuyer1

9l.The /complexruleselllbodied in utIs 97, (2) were designed to cope with
consequences produced by the interaction Of tvootherprovisions. of ULIS:
(1) article 19 (1) of ULISdefines .tldelivery" •• as the "handing over ,of .goods
whichcontorm with the contract"; (2) under article 97 (1), risk passes "when
delive!7 is e.ffected in accordance withtbe provisions of' the contract and the
present:La't,l' • 'These .two provisions vould produce the following surprising resu.lt:
·If.theliJellerhands···overgoods which do not COnform with the contract, "delivery"
will.never o.c~urand risk will never pass to the buyer "'e~n though the buyer.
Chool!les to retain.the goods, end uses (or even consumes) them.

92•.. To avoid the above result produced by ULIS 19 (1) and 97,(l), it was necessary
to add article 97 (2), which was quoted at paragraph 89•. This provision is not
easy to read, but it seem designed to say that if the buyer retains the goods
(i.e., if he' does not avoid the contract or require goods in replacement)~ the
risk of loss she.llbedee:qled .to have passed retroactively.to the buyer.~ell the
goods we;:re h8n(}(,d over to' him Or to a carrier.

\

'. .. .. .',

93. In shQrt, the source of the difficulty that led to this provision was the
rule of ULIS 19 (1) that "delivery" does not occur when goods are handed over which
do not "contormwith the contractl'. This difficulty has been remoVed by'the

I'•••
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WoftiDg Grotlp'fJ' deei.ion t,~dele.te arti~le '19~: 'il/ It 'WOuld.seem to folloW tb~t
article 91 (2), at least in its present form, would be inappropri~te. 'rhequestion
that remains is whether there is need for some other provision in chapter VI
dealing with the effect of seller's breach of contract on the .transfer' ot risk to
th-e 'buyer.

94. This question' ean' be8tlaJ.ysed it). the setting of th~two,·following·ee.ses.

95. Case No. 1. The selle'r harids oYe~tothe buyer (or' toa c8.1T,ier.), goods which
fail 'to conform to the 'contra~t in a. manner wbich,a.1~hougb ,requiring'areciuetion of
tbeprice. YOUld not ·jue1;ify',avoidatlceotthe contract ~ These goods then sutt.r
~e while in the possession of the buyer (or ot the carrier).'

96. "Case' No. 2.. The facts are tllesame a.sincaseNo'.l,exceptthat the
non-contormity Of the goods constitutes' $. "tundamental;breachtt which would justify
ayoidance otthecontract. /tsin cS:se No. 1, the ·lio~· suffer ~ageatterthey
have been hande!:,! over:to the buyer or toacarr.ie1"~ .

·9,7. Case>No.l presents the following issue: ShOUld the minor non-con1"orm1tyof
the goods prevent the ,'transfer ot risk, which normally would have occurred when' the
goods were handed over? If so, minor breaches ot contract could have serious
consequences: (a) ·transit risks would often tall·on the seller, even 'tho~ ·the
damage WOuld'n~ be disclosed at destination , under, ;circU1Q8tancee in which the
b-uyer( in accordance with the contract) could.~·.efficiently assess themi~
<1amage sndfflea claiinagainst the insurer or carrier;. (b).. it,,1ihe seller is made
respOtlsible for ·the d8mageto tbe goods.,: the breach would often be sufficientl'Y
serious to ,justify avoi~ceotthe contract.~.l Both of the above conseqUences
seem unfortunate: a minor non-conformity 'of the goods prob~lyahouldnot reverse
the basic rules on risk of loss. If this conclusion is correct, no p1:'cwision to
deal with the situation clescribedin caseBo.l need <be e,dded to ch&pterVI .... Risk
ot 10S8.

98. Case No. 2 inVOlved a shipment in'which th~ seller's bre:a.cbwas sufficierttly
,.material to entitle the buyer· to avoid the contract •.... Should, the tact that the'
goods were damaged in transit (afte1' the risk passe.d to the.b\\Y&r) 'bar tbe b~
from aVOiding tPecontract on the ground that h~could :not. "return "the goods in, the
condition in whi'Chhe reeei..,.dthem", as required,by article 19, (1)..

99. .If., as. seems PrObable, the buyer .should retain bis righ1;' to .avoid· "the ..contract
in .spiteof.thedamage to the .;~ods, ~t would be necessary toexavtine :thetiW
exceptions to the rule of .~icle 79 (.1) that appear i.n 8.rtic,le 79 (2)to..-certdn
whether they adequately deal with this question. It seems that the problem Dl8\Y' be
met bythetourth exception (article 1'9 (2) (.d».Undq.this prorl'sion:

211 Reportcm.fO\ll"th se.s!Qn,. (A!CN.9!75), para. 21.

iY Arti.~le35(lj provi,~s;that conformity of thE! ~ods with thecontraet
$hallbedeterDdned by. their condition at the time when. risk passes •

I ...
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"2. Nevertheless. the buyer may declare the COIl'tract avoided,:~1

...
"(d) If' the impossibility of returning the goods or of returning them

in the condition in which they were received is not due to the act of the
buyer or otsome other person for whose conduct he is responsible ;"

However; it seems advisable to' give final consideration to .any probl..ems>()f
drattsmanship or clarity that may. be presented by tl'lisprovisioninconnexion
with the Worldng Group' sexaminationofthe rules on avoidance in article. 19 of
O11S. .

100. The situation describedinca.seNo. 2 presents one fur1;l'ler iss.ue .... the effect
ofa fundamental brea.chofcontract by the seller on the passage of risk to the

-bUyer. (Itvi11 be recalled that this problem arises only when the goodsa.re
~erious1:y defective and also have 'been da'ttlaged - usually in transit.) If the
buyer exercises his right to avoid the contract. or requires other goods in
replacement, the answer is clear.: the seller must take over and sutferany loss
with respect to the goods that are both defective and datnaged.

101. It might be sUggested thatvhere there·has been a .t\mde.lnental· .breachof
eontract,the buyer will normally exercise his right to avoid the contract
(or.re.qUire goods in replacement), so that nof'urther problem need be conS'i.dered.
However, it is conceiVable that the buyer 'a need tor the goods might, in some
cases. lead him to retain the go()ds. on this bypothesis~shouldthebuyerbe

entitled to claim against the 'buyerfor(l) thedef'ect, and (2) the demage to
the goods that occ\lrl'edafter the seller handed them over?

102. ExaminationofULIS 97 (2) (quoted at paragraph 89 abOve) shows that, under
ULIS, if the buyer does not declare the· contract avoided or require goods in __
replacement, the risk of' loss remains with the buyer. Consequently, underULIS: 'IIIJlI'
(1) the buyer may·.recover for the defect resultingf'rOm the seller's breach of
contract; but (2) he may not recover for the d.a.ma.getothe goods tbatocc'qITedafter
they were handed .over. Unde.r the simplif'i.ed approach to delivery that has .been
adopted by the Workins Group. arid under the above draft provisions. for chapter VI
(paragraph 761 , this same result is achieved 'lrlthout the aqditionof' a provision
like that of' ULIS 97 (2). (As has been noted at paragraphs 90-93 t abOve, the
complex rule ofOLIS 97 (2) was 'made necessary ollly 'by: .the provision .in ULIS 19 (1)
that goods are notlldelivered" un.lessthey "conform with thecontractn ; this
problem has been removed by the Working Group by the deletion of article 19.)

103. The above approach has the merit of simplicity and pro'bablywuldnot
encounter serious diffiCUlty in practice. On the other hand, it might be
suggested that the above approach is sUbject to the f'ollowingcritici$1ll: .The
buyer may transfer the risk of' loss to tneseller if he avoids the contract but
not if. he retains the goods. As a consequence , this rule may encourage aVOidance
of'the contract. However, .the problem can arise only under a relatively rare •
combination of circumstances: the conjunction of (1) fundamental breach and

, .. i ~
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(2) damage~ (3) the lack ot adecauate insurance coverage .!!!S. (4) a situation in
'which the buyer might be willing to retain the goods in spite ot a fundamental
breach.

104. If it is thought desirable to revers~ the result achieved under ULIS and the
above draft provisions for chapter IVt consideration might be given to adding the
following aa article 99. (It will be noted that article 98 deals with the effect
ot breach by the buyer; this would be folloved by the tollowing draft provision
dealing with the effect of breach by the seller.)

Draft article 22-

Where the failure of the seller to perform any of his obligations
under the contract ot sale and the present law constitutes a funda1llental
breach 'of contract, the riSk with respect to goods affected by such failure
01' performance shall remain on the seller so long as the buyer may declare
the contract avoided.

105. The attempt to devise a statuto1'y' text to deal with the above problem
unfortunately requires recourse to the concept 01' "fundamental breach of
contract"- a test that in inherently subject to cloubt and dispute. 221 It may
be doubted whether the situation is ot sufficient practical importance (see
paragraph 103 above) to jus'tif'y complicating the rules on risk ot 10$s. For these
reasons, the above clraft articl~ 99 is not included in the draft provisions
proposed for chapter VI.

W It may be assulned 'that minor contractual deviations would not justifY
reversal of the rules on risk of loss resulting trom'the provisions of the
uniform law or from the contract. See anneX VI to the Ana.lysis (comment to
proposed article 94), al1q paragraph 97 above.


