

























































































- that risk of loss cannot pass until the goods in question are identified

(Yascertained"). 53/ - Indeed, it is difficult to think of pessage of risk in gaods
unlegs one can identify the goods in questmn. ~ This principle may be so fundsmental
- that it need not be- ‘stated, . On the other hand, the deletion of a- sta:bemenb af this
principle; now embodied in ULIS 98 (2), may lead to misunderstanding. In . -
eddition, ‘ULIS 98 (2) requires hot only that the goods heve been "manxrestly .
appropriated to the contract” but also that the seller "has notified the buyer ’
that this has been done". Where the seller seeks to hold the buyer for the loss
of goods destroyed on the seller's premises, this notice requirement may be useful
to prevent a false claim, follonng 8 fire or theft from the seller's place of
business, that the goods lost had ‘been "set aslde" a.nd "gppropnated to the buyer .

84, Paragraph 2 of ULIS 98 emplo:ys the concepts unascerta:.ned" and "appropriated“
- These concepts have complex connotetions in national law which present problems of
translation and tould lead to misunderstanding in an international statute,
"Identification” of goods seéms to be a clearer concept, and has been suggested in
:~underscored portions of the drart proposal.

8‘5 Pa.ra.graph 3 of ULIS 98 is much less” helpful Indeed, this prova‘.sion is
difficult to apply in practice since it seems to contemplate that risk passes in
unidentified ("unascertained") goods - an approach which, for reasons just’
mentioned; would present problems of application and -dangers of abuse. For these
reasons, paragraph 3 18 omitted from the draft propoul. o :

86. Article 99 of ULIS tor reasons. indicated above (paragraph 81) has been »7
included in d slightly modified forin, as paragraph 3 of draft art1c1e 9’?.

87. Artiele 100 of ULIS states a modification of article 19 (3) of ULIS, which the
Working Group decided to delete, 2__/ ULIS 19 (3) deals with the posgibility that
goods might be handed over to the carrier without being clearly "appropriated” ‘to
the contract; ULIS 100 deals with the possibility that when the seller, after
dispatching "unappropriated" goods, might send a notice to the buyer at = time
-when he knew {or ought to have knmm) ‘that the goods had been lost or damaged in
‘trensit. Under article 97 (2) of the above draft proposal, risk passes to the buyer
when the goods have been "handed over to the carrier for trgsmisamn to the bm .
In such a case, it.seems that problems of lack of "app mgriwtmn ‘could scarcely
arise. ' The combination of articles 19 (3) and 100 of ULIS produce a complex set of
‘rules which seeh unnecessary and difficult of practicel application. Conseéquently,
ULIS 100 is omitted from the draft provision - & result that is consistent with the
study on tlus topic submtted for the present sesgion. 55/ : : ,

_5__/ It may be auggeated that risks can pass when the buyer purchases e part

or fraction of an identified larger mass or "bulk". However, this is not an

~ exception to the general rule, for in such cases the larger mass must be .
~identified; risk then passes with respect to a share in the larger mass or "bulk"

5___/ Report on fourth session (A/CN.9/75), para 21.

5_5_/ Analysis, para. 9% and annex V, peras. 9 snd 11. But compare annex IX,
in which article 100 is retained. R
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88, - Article 101 of ULIS provides that the passing of risk "shell not ne’ce‘s\saiﬁ‘
- be determined by the prGVISJ.OnS of the contract concerning expenses’ . This eryptic
statement was unhelpful in the setting of ULIS and would be quite unnecessary under
- the sbove draft provisions which avoid the complex concept of "delivery". The a:bove

draft omits article 101 - a recomendatmn which conforms to that iu the ‘
above-mentioned study. 56/ .

3. Non-conformity of the goods: Effect on rlsk o
and the right to avoid the contract

89 Artlcle 97 (2) or ULIS prov1des'

: 2. In the case of the handing over of goods whzch are not in
conformty with the contract, the risk shall pass to the buyer from the
-moment when the handing over has, a.par't from the lack of conformity, been
effected in accordence with the provisions of the contract and of the present
Law, vhere the buyer has neither declared the contract avo:.ded nor requ:.red
goods in replacement.

90 This provision is addressed to the followmg s:.tuatiom The goods which
~the seller hands over to the buyer {or to a carrier) do not fully conform to the
contract. However, as often is the case when the non-conformity can rea.dzly be
dealt with by an sllowance or deduction from the price, the buyer does not "avoid
the contract” or require the seller to replace the goods. In these circumstances,
vhen does the risk of loss pass to the buyer? SETARETI IR R

91. The complex rules embodied in ULIS 97 (2) were designed to cope with

-consequences produced by the interaction of two other provisions of ULIS:

(1) article 19 (1) of ULIS defines "delivery" as the '"handing over of goods
which conform with the contract"; (2) under article 97 (1), risk passes "when
delivery 15 effected in accordance with the provisions of the contract and the
present Lav". These two provisions would produce the following surprising resulir

1f the seller hands over goods which do not conform with the contrac't, "delivery'
will never occur and risk will never pass to the buyer - even though the buyer

' chooses to retain the goods, and uses (or even consumes) them.

92. To avoid the above result prochxced by ULIS 19 (1) end 97 (l), it was necessary
to add article 97 (2), which was quoted at paragraph 89. This provision is not
easy to read, but it seems designed to say that if the buyer retains the goods -
(i.e., if he does not avoid the contract or require goods in replacement) the

risk of loss shall be deemed to have passed retroactively to the buyer vhen the
goods were handed over to him or to.a carrier. ‘ :

93. - In short, the source of the difficulty that led to this provision wvas the
rule of ULIS 19 (1) that "delivery" does not occur when goods sre handed over which
do not "eonform with the contract". This difficulty has been removed by: the

56/ Tbid.
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Working Group's decipion to delete article 19,:S7/ It would seem to follow that
‘article 97 (2), at least in its present form, would be inappropriate. The question
that remeins is whether there is need for some other provision in chapter VI
dealing wlth the effect of seller 8 breach of contracb on the transfer of risk to
‘the buyer , , ‘ , )

9!;; This t;uesi;'ioxf can be-'.anal_ysed in the setting of the_‘ two. followiﬁg‘.céses.

95. Case No. 1. The seller hands over to the buyer (or to a cerrier) goods which
fail to conform to the contract in a manner which, although requiring a reduction of
the price, would not juetify avoidance of the contract. These goods then suffer
damege while in the possession of the buyer (or of the carrier).

96.: Case No. 2. The facts are the same as in case No. 1, except that the =
non-conformity of the goods constitutes e "fundamental breach"” which would jJustify
avoidance of the contract. 4s in case No. 1, the goods suffer damage after they
have been han&ed over to the buyer or to s’ carrie‘r. : :

9T. Case No. 1 presents the follomng issue: Should the minor non-conformity ot‘
the goods prevent the transfer of risk, which normally would have occurred when the
goods were handed over? If so, minor breaches of contract could have serious
consequences: (s) transit risks would often fall .on the. seller, even though the
damage would normally be disclosed at destination, under circumstances in which the
buyer (in accordance with the contract) could more efficiently assess the minor
damage and file a claim ageinst the insurer or carrier;.(b) -if the seller is made
responsible for the damage to the goods, the breach would often be sufficiently
serious to justify avoidance of the contract. 58/ Both of the ‘above consequences
seem unfortunate: a minor non-conformity of the goods probably should not reverse
the basic rules on risk of loss. If this conclusion is correct, no provision to
d;ai with the ntuation described in case No. 1 need be a,dded to chapter VI ~ Risk
of loss. . :

98. Case No. 2 mvolved a shlpment in which the geller's breach was sufnciently
material to entitle the buyer to avoid the contract.: Should .the fact that the:
goods were damaged in transit (after the risk passed to the bwer) bar the buyer
- from avoiding the contract on the ground that he could not. "retwrn the goods in the
condition in which he receivgd then", as required by article T ax

99.‘ If as seems probable, the bu;y’er should retain hls right to’ avoid the contract
in spite of the demage to the goods, it would be necessary to examine the five -
exceptions to the rule of article 79 (1) that sppear in article 79 (2) to escertain
whether they adequately deal with this question. It seems that the problem mgy be
met by the fourth exception (a.rticle 79 (2) (d)) Under this pmvision-

5__/ Report on fourth session (A/CN 9/75), para. .21. :

g . 58/ Article 35 ( 1) provides that conformity of the goods with the contract
sho.ll be - determined by their conditlon at the time when. risk passes.
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AL "2, Nevertheless, the buyer msy declare the contract avoided: S

"(d) It the mpossn.blllty of returning the goods or of returm.ns them
in the condition in which they were received is not due to the act of the
buyer or of some. other person for whose conduct he is responsible;”

: However, it seems advisable to give final consideration to any problems of
draftsmanship or clarity that may be presented by this prov:.smn in connexion

with the Working Group's emmt:on of the rules on avoidance in article T9 of
ULIS, .

100. The situation described in case No. 2 presents one further issue - the effect
of a fundamentsl breach of contrasct by the seller on the passage of risk to the
‘buyer.. (It will be recslled that this problem arises only when the goods are
seriously defective and also have been damaged - usually in transit.) If the
buyer exercises his right to avoid the contract, or requires other goods in
replacement , the answer is clear: +the seller must taeke over and suffer e.ny loss
with respect to the goods that are both defectlve and damaged.

101. It mght be suggested that where there has been a ﬁmdamenta.l breach of

contract, the buyer will normally exercise his right to avoid the contract

(or require goods in replacement), so that no further problem need be considered. .
However, it is conceivable that the buyer's need for the goods might, in some

cases, lead him to retain the goods. On this hypothesis, should the buyer be .

“entitled to claim against the buyer for (1) the defect, and (2) the damage to .

the goods that occurred after the seller handed them over?

102, Examination of ULIS 97 (2) (quoted at pa.rag‘raph 89 above) shcws that, under

ULIS, if the buyer does not declare the contract avoided or require goods in -~
replacement, the risk of loss remains with the buyer. Consequently, under ULIS: Q
(1) the buyer may recover for the defect resulting from the seller's breach of
contract; but (2) he may not recover for the damage to the goods that occurred after
~they were handed over. Under the simplified approach to delivery that has been
adopted by the Working Group, and under the above draft provisions for chapter VI
{paragraph 76), this same result is aschieved without the addition of a provision
like that of ULIS 97 (2). (As has been noted at parsgraphs 90-93, above, the
complex rule of ULIS 97 (2) was made necessary only by the provision in ULIS 19 (1)
that goods are not "delivered" unless they "conform with the contract”; this
, problem ha.s been removed by the Workmg Group by the deletion ‘of article 19. )

103. The above approach has the ment of smplic:.ty and probably would not
encounter serious difficulty in practice. On the other hand, it might be
suggested that the above spproach is subject to the following eriticism: The
buyer may trensfer the risk of loss to the sellér if he avoids the contract but
not if he retains the goods. As & consequence, this rule may encourage avoidance
of the contract.:  However, the problem can arise only under a relatively rare '
combination of circumstances: the conjunctlon of (1) fundamental breach and ' .

/...
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(2) damage and (3) the lack of adequate insurance coverage and (1) a situation in
which the buyer might be willing to retain the goods in spite of a fundamental
breach,

10k, If it is thought desirable to reverse the result achieved under ULIS and the
above draft provisions for chapter IV, consideration might be given to adding the
following as article 99. (It will be noted that article 98 deals with the effect
of breach by the buyer; this would be followed by the following draft provision
dealing with the effect of breach by the seller.) ,

Draft article 99

Where the failure of the seller to perform any of his obligations
under the contract of sale and the present law constitutes a fundamental
breach of contract, the risk with respect to goods effected by such failure
of performance shall remain on the seller so long as the buyer may declare
the contract aveided.

105. The attempt to devise a statutory text to deal with the above problem
unfortunately requires recourse to the concept of "fundemental breach of
contract" - a test that in inherently subject to doubt and dispute. 59/ It may
be doubted whether the situation is of sufficient practical importance (see
paregraph 103 gbove) to Justify complicating the rules on risk of loss. For these
reasons, the above draft article 99 is not included in the draft provisions
proposed for chapter VI. '

- 59/ It may be assumed that minor contractual deviations would not justify
reversal of the rules on risk of loss resulting from the provisions of the
uniform law or from the contract. See annex VI to the Analysis (comment to
proposed article 94), and peragraph 97 above.




