
















































































ULIS
Art. 81

ULIS
Art. 83

Comments
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Article 77
1. Same as ULIS Article 81 para. l.

2. Same as ULIS Article 81 para. 2, except_subpara (b) which

shall read:

(b) WVhere it is impossible for him to return the goods or part

of them, but he has nevertheless exercised his right to declare the
‘contract avoided or to require the seller to deliver substitute

goods.
SECTION III.A SUPPLEMENTARY RULES CONCERNING DAMAGES

Article 78

Same as ULIS Article 82.

Article 79

Where the breach of contract consists of delay in the payment

of the price, the seller shall in any event be entitled to interest on
such sum as is in arrear at a rate of 6%, but at least at a rate of
1% more than the official discount rate in the country where he has

his place of business or, if he has no place of business, his
habitual residence /Article 4 (a) and (v) appli?.

The official discount rates are in many countries fixed rather arbitrarily,
based on monetary and other financial considerations, and are often much lower than
the rates to be paid in private business, It is therefore proposed to fix a
minimum rate of 6%, corresponding to the rate established in the Geneva Convention

- ®f 1930 providing a Uniform Law for Bills of Exchange and Promisscry Notes

Article 49,

New

Article 80
Same as ULIS Article 8l.
Same as ULIS Article 85.
Article 82

The damages referred to in Articles 80 and 81 shall not,
hovever, exceed the difference between the price fixed by the
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contract and the current price at the time when it would be in
conformity with usage and reasonably possible for the buyer to
purchase goods to replace, or for the seller to resell, the
goods to which the contract relates.

Comments

The provisions contained in ULIS Art. 25, Art, 42 paragraph 1 (c¢) and
Art. 61 paragraph 2 exclude the right to performance of the contract in cases where
it is in conformity with usage and reassonebly possible to purchase goods to
replace, or to resell, the goods to which the contract relates. These provisions
have important consequences for the calculation of damages according to Art. 8k
paragraph 1 and Art. 85 /new Arts. 80-81/, because they mean that in the cases in
question the damages will be calculated on the basis of the current price at the
time when it is in conformity with usage and reasonably possible for the buyer to
purchase goods in replacement, or for the seller to resell the goods. The
majority of the Working Group has been in favour of deleting the provisions
contained in ULIS Arts. 25, 42 paragraph 1 (c) and 61 paragraph 2. In view of
this it seems to be desirable to add a provision to. ensure that the deletion of
the said prov151ons in ULIS does not affect the substance of the provisions in
Arts. 8% and 85 [new 80-817 as they now appear in the ULIS context. It should
also be kept in mind that the abolishment of the concept of ipso facto avoidance
will influence the content of the rule in present Article 84 paragraph 1, since
the time of avoidance may be shifted and delayed, especially in the case of
non-delivery. This will be mitigated by the proposed provision in new Article 82.

Articles 83 to 86

Same as ULIS Articles 86 to 89. /In the renumbered
g;t%ple 83 the references should be corrected to Articles 80 to
SECTION IV. EXEMPTIONS

Article 87
Same as ULIS Article Th.
SECTION V, PRESERVATION OFVTHE GOODS

Articles 88 to 92

Same as ULIS Articles 91 to 95.
CHAPTER VI. PASSING OF THE RISK.
Article 93
Same as ULIS Article 96.
[ooe
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Article 9
ULIS 1. The risk shall pass to the buyer wheu delivéry of the
Art. 97 goods is effected. ‘
2. 'Same as ULIS Article 101.
Cbmments |

the rev. Article 20; cp. present Artlcle 79 paragraph 2 (new Art. T5 para.

Paragraph 1 should be formulated so as not to meke the passing of the risk
dependent on a (faultless) delivery on time.

The present paragraph 2 is deleted as superfluous on ‘the backgrournd of

Articles 95 to 97

. Same as ULIS Articles 98-100. /In the new Art. 97 the

2)

reference in the first line should be corrected to the second

period of revised Article 21, paragraph 1./
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ANNEX VII

Observations by the representativé of Austria

Articles Th-101 of ULIS

1. Since I have a very limited time at my disposal to consider the various
proposals, I can give below only a brief expression of opinion without elaborating.

on the reasons. for adopting the various attitudes. I must also reserve the . =~ = |
right to modify, if necessary, one or other of the views expressed below if in the
course of the discussion at the next meeting of the Working Group convincing
arguments are put forward.

Article Th _
2. The suggestions of the United Kingdom representative appear to be generaliy

acceptable, ‘

Articles T5 to TT

3. With regard to paragraph 1 of article 75, I can accept the smendments
proposed by the United States representative., I should however prefer to retain
in paragraph 2 the phrase "would be worthless to him". '

k., With regard to article 76, I would prefer, like the French representstive, to
retain the text (with the exception of the word "fixed"), although I have doubts =
regarding the Hungarian representative's interpretation according to which the
avoidence of the contract would appear to be conditional.

5. I support the proposed deletion of article T77.

Articles 78 to 81

6. I am in favour of deleting subparagraph (a) of article 79, paragraph 2, but

I do not agree with the Hungarian representative's wish to add in subparagraph (c)
(which would become subparagraph (b)), the word "sold". That appears to me to be
going too far. Similarly, I cannot support the French representative's proposal
to amend subparagraph (d) (which would become subparagraph (c)), which may perhaps
arise from a misunderstanding. The first part of the wording proposed is
unnecessary. It would suffice to use the same language as in parsgraph 1 and ,
state: "if the impossibility of returning the goods in the condition in which they
were received is not due to the act of the buyer or of some other person for whose
conduct he is responsible”. '

T. I agree with the Hungarian representative that the action to be taken on
subparagraph (e) (which would become subparagraph (d)) should depend on the
decision concerning article 33, paragraph 2.

leo.
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8. 1In view of the wish to delete article 77, the retention at least of
article 80 is in my view desirable. ‘
9. I am not entirely convinced by the eriticism of article 81 (particularly
paragraph 2). In particuler, the exsmple of purchase for personal use does not
appear to me relevant, since it has been decided to exclude retail sales from the
scope of applicetion of the Uniform Law. It is clear that the calculation called
for by paragraph 2 will cften be more difficult than thet which is required- for
th: cpplicstion of parseraph 1. That does not seem to me to be an adequate

re;~cn for meking the Luver liable to pay an almost fixed sum which will hardly .
eve- correspond to the real benefits (or lack of benefits). .

Articles 82 to 90

10. The Mexican representative took account of my views in drafting his comments;
I have therefore nothing furtaer to add.

Articles 91 to 101

11. I have nothing to add to the pi?.oposals which the Mexican representative and I
have already submitted with regard to thi= group of articles.

12. The amendments to £l the artictes from 61 to 101, submitted by the Observer
for Norway, depswt to such an extent frcam the 1564 text of tke Upiform Lav. on the
Inte;naticnal Sale. of Ccods, partisvlarly with rceard to presentation, that it
would require considerxzily mnre tine to examine ihem +then the 'period allocated to
memhers of the Working Croup. T cuunot therefcre for the tuuz be.ug meke any
comrents ehout the document which will no doubt be carefully examined in the course:
of the next meeting. ' ‘ T - _— .

¢
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ANNEX VIII

Observations by the representstive of Hungary for the
revision of articles 82-90 :

[Original: English/
Art. 82 (1)

1. '"Loss actu&iy suffered" might create the mpresslon that only dammum
emerggns is due, partlcularly if the reader asks the question why did the UNCITRAL
fr'nd:.fy the ULIS text. This impression seems to be strengthened by using the word

ac‘huall : - : :

’ Art. 82 (2)

2, I vwonder whether "had foreseen' should appear in the text. If the party
actually foresees losses on the part of his partner in cese of his breach, does he
not act in bad faith?

3. In substance I agree with the idea expressed in this article. A problem,

however, might arise in connexion thereof in cases where the goods were delivered
vw:.th a delaar.

@ ® (@

(i) the price fixed by the contract: 100 100 100

(ii) price at the date of delivery: - 150 100 - 80
(iii) at the actual date of delivery: 130 . 80 100

(a): The buyer has no damage if the prices under (ii) and (iii) are
contrasted with the price fixed by the contract. If, however, the seller had
delivered in time the buyer could have sold the goods for 150 and at the time of
actuel delivery he cen sell them only for 130. If he receives only 30 - which seems
to be the proposed solution - he will have a loss of 20. .

(b): The buyer would have had no damage if the seller had del:.vered at the
.tlme fixed by the contract. At the time of actual delivery he has a loss of 20 and
it is fair that he obtains 20 in damages.

(¢c): The buyer would have had a loss of 20 if the seller hed delivered in
time. At the date of actusl delivery he has no damage, the rule is correct
subject to 2. .

4. It is not quite clear from the proposed text whether the victim of the

breach or the judge is given a right of option between the price on which the
delivery tock place and on which it was due, or whether in cases where delivery

[ev.
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actually took place later than the time of performance, the price on that later
date is binding for the purposes of assessing the damages. If the buyer hes an
option in this field, case under (¢) might lead to an unwarranted result: the
buyer would be entitled to claim 20, end if the buyer had no option, he would lose
20 in the case under (a).

Art. 90 .

5. The term "delivery" in the ULIS means only delivery of goods which
conform to the contract, and ‘in the UNCITRAL draft it covers also delivery of
non-conform goods (see e.g. art. 97 end the comments of the representative of
Austris thersto). Having regard to this fact ought art. 90 not be amended or
supplementel? Are these rules appliceble also in cases of delivery of goods which
are not in conformity with the contract? In such cases the seller will most
probebly have further expenses. : » '

Articles 96-101 of ULIS

6. - The simplifications proposed by the representative of Austria and the
representative of Mexico are very well-founded.. The only remasrk I should like to
meke is that perheps article 96 could be retained, although it seems to be
sufficiently clear that most if not all legal systems are rather unanimous in
leading to the seme result and thus the article might be quite unnecessary. My
_concern is rather related to drafting techniques and the niceties thereof. I do
not see in article 96 en endeavour to define risk, but rather a disposition in case
the risk passes and I feel somewhat uneasy to describe facts without providing for
the legal consequences. ‘ :

7. If this is correct then the legal consequences should follow the

statement. of facts to which they are related., Therefore, if the Working Party
would decide to retain article 96 of the ULIS, then it should appeer as ‘article 99.

{eee
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ANNEX IX

'Observations by the representative of Norway on the reports
on the revision of articles Ti-101

[Original: English/

Article T4 of ULIS

1. I bave no obJections to the proposals made by the United Kingdom, but-
would prefer the following languasge in paragraphs 1 and 2:

"l. Where one of the parties has not performed one of his obligations,
he shall neither be required to perform nor be liable for his non-perfbrmance
if he can prove either (a) that performance has become impossible owing to
circumstances of such nature which it was not contemplated by the contract
that he should be bound to take into account or to avoid or to overcome, or
(b) that, owing to such circumstances, performance would be so radically
changed as to smount to the performance of a gulte other obligation than
that contemplated by the contract; if the intention of the parties in these
respects at the time of the coneclusion of the contract was not expressed,
regard shall be had to what the party who has not performed could reasonebly
have been expected to teke into account or to avoid or to overcome.

"2. Vhere the circumstances which gave rise to the non-performance,
constitute only a temporary impediment to performance, the relief provided by
- this Article shall cease to be available to the non-performing party when the
impediment is removed, provided that performance would then, by reason of the
delay, not be so radically changed as to amount to the performance of a
quite other obligation than that contemplated by the contract.”

2. In the revised ULIS Norway has proposed to transfer this article to a
new article 87. ,

Articles 75-7T of ULIS

3. I support the United States proposal regarding article 75 (1) and have
no objection to their proposals concernlng article 75 (2) and article 77. Norway
has proposed to transfer these provisions to a new article 70 in the revised ULIS.

4, As regards the United States propossl to narrow the language of
article 76 I share the doubts expressed by the French and Hungarian representatives.
Like the representative of Hungary I think that article 76 should be harmonized
with article h8 but I would not amalgamate them into one single article. I refer
to the Norweglan proposal to transfer article 76 to a new article 68, cp. also the
proposed revised article 48.

/oo
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Articles '78-*81 of ULIS

5. Norwey has proposed to transfer article 79 to a new article 75 and to
extend the scope to cover also the buyer's rlght ht to 1 requlre the seller to deliver
substitute goods (cp. ULIS article 97 (2)). Further, in paragraph 2 ¢, it is
prOposed to add as an alternative after the word "dlscovered the following:

"or ought to have been discovered".

6. As regards article T9 paragresph 2 @ T am not in favour of the French’
proposal, even with the amendment proposed by Hungary. In my opinion it is
importent that the exceptions in paragreph 2 cover i.a. perishment, deterioration
or transforma“ion as a result of the very natvre of the goods (f.i. perishable
goods ), regerdless of whether the perishment etec. is csused by their non-conformlty.
Such cases are not covered by other subparagraphs than subparagraph 2 4.
Subparagraph 2 d should therefore include these cases as well as fortuitous
(accldental) events and the conduct of the seller or a person for whose conduct he
is responsible. - I have no objection to amalgamatlng subparsgraphs 2 a and 24,
prov1ded that perlshment as a result of the defect is still mentloned.

T. I have no objectlon to the present subparagraph 2 e oglartlcle”79.

8. Article 80 should be kept end extended to cover the buyer's right to
require the selier to deliver substltute goods (cp. the new article 76 proposed by

‘Norway)

9. As regards article 81 I refer to the new article 77 proposed by Norway,
in particular the proposed extension of subparagraph 2 b. I have no comment to the
French suggestion. - : '

Articles 82-90 of ULIS

10. I refer to the new (renumbered) articles 78-86, cp. 69, proposed by
Norwey.

11, T have no objections to the tltle etc. of sections proposed by Mexico,
As regards the draft text of article 82 proposed by Mexico I miss an express
reference to loss of profit (cp. article 86).

12, Concernlng article 83 Norway hes proposed (in a new article 79) to fix an
interest rate of minimum 6 per cent, so as not to depend entirely on official

~ discount rates, which in many countrles may be fixed rather arbltrarily.

13. Regerding article 84 it should be kept in mind that the abolishment of
the concept of ipso facto avoidance will influence the content of the rule in
present paragraph 1, since the time of avoidance may be shifted and delayed,
especielly in the case of non-delivery (resp. non-peyment of the price). I therefore
agree with the representative of Austria that one should reconsider whether the best
rule is to rely on the current price on the date of actual avoidance. The date of
actual delivery (resp. time for delivery) is proposed by Austria and Mexico, This
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date seems, however, to be less satisfactory in cases of transport and delivery to
a carrier (in which case the buyer may not yet have knowledge of the breach)

es well as in cases of non-delivery (in which case the buyer may not yet have had:
sufficient reason or even the right to avoid the contract until some further time
has passed). It should therefore be considered to rely on the date on which the
goods are handed over to the buyer or placed at his disposal at the place of
destination, unless the buyer has declared the contract avoided on an earlier date,
in which case that date should be the basis. In the case of non-delivery (or
non-psyment) one should rely either on the date of actual avoidance or on the
earliest date on which the contract could have been avoided. Further it should be
considered to make it clear in the text whether damages always may be increased if
eny additionel damage is proved (cp. article 86).

1k, Norway has proposed to insert a new article after present article 85
(a new article 82) for cases where it is in conformity with usage and reasonably
possible for the buyer to purchase goods to replace, or for the seller to resell,
the goo?s)to vhich the contract relates. Cp. present ULIS articles 25, 42 (1) ¢
and 61 (2).

15. Norway has proposed to transfer present article 90 on expenses to the

begin?ing of chapter V, as an initial article 69 (without separate section amd
title),

Articles 91-101 of ULIS

16. I would prefer to keep article 96.

17. As regards article 97 I refer to the new article 94 proposed by Norway.
The present paragraph 2 is proposed to be deleted as superfluous on the background
of the rev. article 20, ¢p. present article 79, paragraph 2.

18. I have no serious objections to the present articles 98-100. In
article 100 the reference in the first line should be corrected to the second
period of rev. article 21, paragraph 1. I think there may still be room for
article 100. |

19. Norway has proposed to transfer article 101 to article 97 (new article 9L}
as & new paragraph 2.




