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shall have the right to retain them until he has been reimbursed his
reasonable expenses by the buyer.

Article 92

1. Where the goods have been received by the buyer, he shall take
reasonable steps to preserve them if he intends to reject them; he shall have

the right to retain them until he has been reimbursed his reasonable expenses
by the seller,
2. Where goods despatched to the buyer have been put at his disposal
“at their place of destination and he exercises the right to reject them, he
‘ shall be bound to take possession of them on behalf of the seller, provided
that this may be done without payment of the price and without unreasonable
_inconvenience or unreasonable expense. This provision shall not apply where"
. the seller or a person authorised to take charge of the goods on his behalf
is present at such destination.

Article 93

The party who is under an obligation to take steps to preserve the goods
may deposit them in the warehouse of a third person at the expense of the
other party provided that the expense incurred is not unreasonable.

. 78. No comments were made on these articles.

Article 9k
©79. Article 9% of ULIS reads:

1. The party who, in the cases to which articles 91 and 92 apply, is
' under an obligation to take steps to preserve the goods may sell them by any
appropriate means, provided that there has been unreasonable delay by the
Other party in accepting them or taking them back or in paying the cost of

preservation and provided that due notice has been given to the otheg party
of the intention to sell. ’

2. The party selling the goods shall have the right to retain out of the
proceeds of sale an amount equal to the reasonable costs of preserving the
goods and of selling them and shall transmit the balance to the other party.

80. The representative of Austria suggested that, in the French text of the first
paragraph, the words "en temps utile" should be inserted between the words
"pourvu gu'elle lui ait donné” and "un avis'. 17/

. 17/ Annex V, para. 1.

[euu




81.

820

83.

8k.

-22-

Article 95

Article 95 of ULIS reads:

Where, in the cases to which articles 91 and 92 apply, the goods are
subject to loss or rapid deterioration or their preservation would involve

unreasonable expense, the party under the duty to preserve them is bound to
sell them in accordance with article 94.

o comments were made on this article.

Article 2§

Article 96 of ULIS reads:

Where the risk has passed to the buyer, he shall pay the price
notwithstanding the loss or deterioration of the goods, unless this is due to

the act of the seller or of some other person for whose conduct the seller is
responsible.

The representative of Austria, with the agreement of the representative of

Mexico, expressed the view that this article served no purpose since it only
contained a questionable definition of the term "risk"; the article, therefore,
could be deleted. 78/ This proposal was opposed by the representative of Hungary
who held that this article did not endeavour to define the concept of risk but
rather to provide for cases where the risk had passed; he noted further that
drafting techniques required that legal consequences should follow and not precede
the descriptions of facts to which they related. The Hungarian representative
suggested therefore that this article, if retained, should appear as article 99 of
the revised draft. 79/ The representative of Norway also expressed the view that
this article should be retained. 80/

85.

Article 2[
Article 97 of ULIS reads:

i The risk shall pass to the buyer when delivery of the goods is
effected in accordance with the provisions of the contract and the present Law.

2. In the case of the handing over of goods which are not in conformity
with the contract, the risk shall pass to the buyer from the moment when the
handing over has, apart from the lack of conformity, been effected in

78/ Ibid., para. 3.
79/ Annex VIII, paras. 6-7.
80/ Annex IX, para. 16.
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accordance with the provisions of the contract and of the present Law, where
the buyer has neither declared the contract avoided nor required goods in
replacement.

86. The representative of Austria suggested that the words "handing over"
wherever they appear in paragraph 2 of this article, should be replaced by the
word "delivery". 81/ With the agreement of the representative of Mexico, he
further proposed that the provisions of article 99, with slight drafting changes,

" should be brought over in this article as paragraph 3. The text of the proposed
new paragraph reads:

"3. Where the sale is of goods in transit by sea, the risk shall be
P borne by the buyer as from the time of the handing over of the goods to the
(& carrier. However, where the seller knew or ought to have known, at the
time of the conclusion of the contract, that the goods had been lost or had
G deteriorated, the risk shall remain with him until the time of the
2 conclusion of the contract." 82/

- 87. The Norwegian representative proposed that article 97 be replaced by the
following text:

"l1. The risk shall pass to the buyer when delivery of the goods is
affected.

2 Same as article 101 of ULIS." 83/

Article 98

88. Article 98 of ULIS reads:

: N Where the handing over of the goods is delayed owing to the breach
of an obligation of the buyer, the risk shall pass to the buyer as from the
last date when, apart from such breach, the handing over could have been made
in accordance with the contract.

2. Where the contract relates to a sale of unascertained goods , delay
on the part of the buyer shall cause the risk to pass only when the seller has

set aside goods manifestly appropriated to the contract and has notified the
buyer that this has been done.

L, Where unascertained goods are of such a kind that the seller cannot
set aside a part of them until the buyer takes delivery, it shall be
sufficient for the seller to do all acts necessary to enable the buyer to take
delivery.

81/ Annex V, para. 4.
82/ Ibid., para. T and proposed text of article 97.
83/ Annex VI, text of new article 9k,
/la.
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89. The representative of Mexico proposed that the expression "handing over"
should be replaced by the word "delivery" in paragraph 1 of this article. 84/

90. The representative of Austria suggested that since article 20,
paragraphs (b) and (c¢) contained clear provisions as to the time when delivery
occurred, paragraphs 2 and 3 of this article should be deleted. 85/

Article 99

91. Article 99 of ULIS reads:

1. VWhere the sale is of goods in transit by sea, the risk shall be
borne by the buyer as from the time at which the goods were handed over to
the carrier.

2. Where the seller, at the time of the conclusion of the contract,
knew or ought to have known that the goods had been lost or had deteriorated,
the risk shall remain with him until the time of the conclusion of the
contract.

92. The representatives of Austria and Mexico jointly suggested that the
provigsions of this article, with slight drafting changes, should be transferred to
article 97 as a new paragraph 3. The revised text appears above in connexion with
article 97 (para. 86, above).

Articles 100-101

93. Articles 100 and 101 of ULIS read:
Article 100

If, in a case to which paragraph 3 of Article 19 applies, the seller, at
the time of sending the notice or other document referred to in that paragraph,
knew or ought to have known that the goods had been lost or had deteriorated
after they were handed over to the carrier, the risk shall remain with the
seller until the time of sending such notice or document.

Article 101

The passing of the risk shall not necessarily be determined by the
provisions of the contract concerning expenses.

94, The representatives of Austria and Mexico suggested that both article 100 and
article 101 should be deleted. Article 100 refers to paragraph 3 of article 19,

84/ 1bid., para. 6.
85/ Ibid., para. 5.



vhich had been deleted, while article 101 would only serve to create
misunderstanding. 86/ The representative of Norway, on the other hand, was of the
opinion that the provisions of both articles should be maintained. 87/

Rearrangement of the provisions of chapters IV -~ VI of ULIS

95. The representative of Norway suggested, in addition to proposals concerning
changes in the text of articles Tl to 101, that the provisions of those
chapters IV to VI should be rearranged. The proposal is contained in annex VI.

%/ Ibid., paras. 9=-10.
81/ Annex IX, paras. 18-19.





