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7. Mr. KRISHNAMURTHY (India) said that further
clarification was required concerning the advantages or
disadvantages of the draft article. If the provision it
contained was of assistance to certain States, he could see
no reason why it should not be retained.

8. Mr. MUSSO (Peru) endorsed the views expressed by
the representative of Norway. Since the representative of
Australia would not oppose the deletion of the draft
article, there was no need to prolong the discussion.

9. Mr. MARTINEZ MORCILLO (Spain) said that it
might be possible, by means of an amendment to the
article, to accommodate both Australia’s desire for the
inclusion of such a provision and the concern expressed
by the representative of Norway.

10. Mr. GUEIROS (Brazil) fully endorsed the comments
by the representative of Norway. It was perfectly clear
that any State would be free to apply the rules of the new
Convention to domestic carriage if it so wished, but it was
equally clear that such a provision could in no way be
mandatory.

11. Mr. KHABDUII (Zaire) said that the constitution of
his country, like that of many others, included provision
for conforming national law to international obligations
accepted under treaty; he saw no reason for including the
draft article concerning domestic carriage.

12. Mr. LAVINA (Philippines) said that in his country,
too, treaty obligations became part of national law, but
nevertheless he saw no reason to discard a provision
which might provide useful guidance to States that had no
provision for the automatic harmonization of domestic
laws with treaty obligations.

13. Mr. KELLER (Liberia) said that there was no reason
why any sovereign State could not apply the Convention
under its national legislation; it was surely not necessary
for States wishing to apply the Convention to obtain
United Nations approval for their legislation to that end.

He therefore opposed inclusion of the article, which, he
thought, might set an undesirable precedent.

14. Mr. KRISHNAMURTHY (India) pointed out that
the draft article was not mandatory; if it were, it would
constitute interference in domestic affairs. The formu-
lation used was designed merely to achieve a measure of
uniformity in application. He asked whether States
wishing to adopt principles of the Convention in their
national legislation would need to obtain the Secretary-
General’s permission. If so, he would be in favour of
retaining the draft article.

15. Mr. BELLAMY (Australia) said that his delegation
was concerned about the assumptions that many rep-
resentatives appeared to make in respect of the powers of
other States, particularly federal States. The powers of
many States were subject to constitutional limitations
and, in particular cases, States might require special
provisions to be inserted in international conventions for
the purpose of facilitating the application of those
conventions. While his delegation did not press for the
retention of the specific clause under discussion, there
might be other instances where special clauses might be
required to assist particular countries that encountered
constitutional difficulties in certain areas.

16. Mr. SLOAN (Representative of the Secretary-
General) said States would not require United Nations
permission to apply the Convention, which was in the
public domain.

17. The role of the Secretariat in drafting the article was
explained in foot-note 18 of document A/CONF.89/6. It
had been left in the text because the Secretariat had
understood that, although the majority of States were
indifferent regarding its inclusion or omission, it might be
useful to other States, those with federal constitutions for
example.

18. The CHAIRMAN said that, in the light of the views
expressed, he took it that the Committee agreed to delete
draft article [7] “Domestic carriage”.

19. It was so decided.
Article [6]. Entry into force (continued)

20. The CHAIRMAN invited the Committee to resume
consideration of article [6] and, in addition, to consider
the proposals by Brazil (A/CONF.89/C.2/L.20) and
Australia (A/CONF.89/C.2/L.21).

21. Mr. GUEIROS (Brazil) said that the new alternative
Z proposed by his delegation was in fact based very
largely on foot-note 16 in document A/CONF.89/6;
paragraph 2 of his delegation’s proposal extended the text
to cover the Protocol of 1968. He thought that the
Committee should first of all decide in principle whether it
wished to adopt alternatives X or Y or his delegation’s
alternative Z.

22. Mr. CARRAUD (France) said that in general he
would prefer alternative Z, but t"at the three alternatives
were in fact quite similar and all introduced the idea of
automatic denunciation of the 1924 Brussels Convention
as amended by the 1968 Protocol. After denunciation,
therefore, the only convention governing international
relations in the carriage of goods by sea would be the 1978
Hamburg Convention. He wondered whether it was wise,
when 80 States had ratified the 1924 Convention and 10
the Protocol, to include such a provision for automatic
denunciation. He was not clear what the position would
be in the case of a dispute between a party to the new 1978
Convention and a party to the 1924 Convention, but it
seemed there would be some risk that, in view of the
practical problems likely to arise, some countries might
delay their ratification of the 1978 Convention until they
were satisfied that enough of their trading partners had
ratified it. He was at a loss to understand why the three
alternatives, differing so slightly, had been submitted,
since they had no precedent in international maritime
legislation.

23. Mr. DE BRUIJN (Netherlands) said that at its
preceding meeting the Committee had already decided to
accept the principle contained in alternatives X, Y and Z.

24. Mr. DIETZ (Secretary of the Committee) agreed that
that decision had been taken, though of course the
Committee could always reconsider it. In reply to the
French representative’s question, he explained that the
object of the Secretariat in proposing alternatives was to
forestall a situation where, through oversight, States
became bound by two conflicting conventions on the
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same subject-matter. He assumed that disputes arising
after the entry into force of the 1978 Convention would be
settled according to the rules of private intérnational law.

25. Mr. CARRAUD (France) said that he still feared
that automatic denunciation would lead to confusion in
international relations rather than to harmony, and that
the effect would be to encourage States to postpone
ratification. Automatic denunciation was not a feature of
previous international conventions. Nevertheless, if the
majority considered that the principle should be
established, he would not object.

26. Mr. GUEIROS (Brazil) said that it was normal
practice for a State acceding to a new convention to
denounce any previous conventions on the same subject-
matter to which it had been a party. He did not think that
there would be many cases in which a State, through
oversight, would be bound by two conflicting con-
ventions.

27. Mr. KRISHNAMURTHY (India) pointed out that

the purpose of the new Convention was to replace the

Brusseils Convention of 1924. He referred to paragraphs |

and 2 of article 30 of the Vienna Convention on the Law

of Treaties, which dealt with the question of the appli-+
cation of successive treaties relating to the same subject-

matter. The interests of all parties would be served by the

inclusion in the new Convention of a provision obliging

States parties to the new Convention to denounce the

1924 Brussels Convention and the 1968 Protocol. The

comprehensive new article “Denunciation of other
conventions’’ proposed by Australia (A/CONF.89/
C.2/L.21), which the Indian delegation supported, im-
posed such an obligation on States parties, and hence
should be included in the new Convention.

28. Mr. BELLAMY (Australia) said that it was for
reasons of simplicity that his delegation had proposed a
new article rather than an addition to the article “Entry
into force™.

29. It was his recollection that the Committee had
decided that the new Convention should contain a
provision requiring States parties to the Brussels Conven-
tion to denounce that Convention upon becoming parties
to the new Convention, and that denunciation of the
Brussels Convention should take effect simultaneously
with the entry into force of the new Convention. It was
necessary, therefore, to ensure that the provision on
denunciation included in the new Convention took
account of the provisions on denunciation contained in
the Brussels Convention and the 1968 Protocol. Those
instruments provided that denunciation should take
effect one year after receipt of the notification of denunci-
ation by the Government of Belgium. The Brazilian
proposal containing alternative Z appeared to have
overlooked that requirement, since it provided that
notifications of denunciation were to be forwarded to the
Government of Belgium immediately upon receipt by the
depositary of the new Convention. In effect, what would
happen was that on receipt of such notifications by the
Government of Belgium the one-year period of notice
would begin to run; yet, there was no guarantee that at the
end of the one-year period the new Convention would

have entered into force. It was possible, therefore, that
there would be a period in which some States were not
covered by the Brussels Convention, the 1968 Protocol or
the new Convention. To obviate that difficulty, his

" delegation had proposed that the depositary of the new

Convention should not forward notifications of denunci-
ation to the Government of Belgium until the number of
instruments of ratification, approval, acceptance or ac-
cession required to bring the new Convention into force
had been received. In that way, the one-year denunciation
period required under the Brussels Convention would
expire simultaneously with the entry into force of the new
Convention.

30. Paragraph 2 of his delegation’s proposal was a mere
mechanical provision inserted to ensure that States did
not deliver notification of denunciation to the depositary
at a time which would make it impossible for the
depositary to deliver it to the Government of Belgium on
the first day of the month following its receipt.

31. Mr. GUEIROS (Brazil) said that he would be
prepared to merge the text proposed by his delegation
with that proposed by the Australian delegation. The
latter was, indeed, more detailed than the Brazilian text.
There appeared, however, to be some inconsistency
between the provisions of paragraphs 2 and 3 of the
Australian text. According to paragraph 2, notifications
of denunciation would be sent to the Government of
Belgium on the first day of the month following their
receipt by the depositary, whereas, according to para-
graph 3, notifications would not be sent to the Govern-
ment of Belgium until the twentieth instrument of
ratification, approval, acceptance or accession had been
received. Perhaps the Brazilian and Australian texts
should be referred to the Drafting Committee with a view
to their merger. The Drafting Committee should also
clear up the inconsistency in the Australian text to which
he had referred.

32. The CHAIRMAN, replying to questions put by
various delegations, said that it was his understanding
that at its preceding meeting the Committee had decided
that the principles set forth in alternatives X, Y and Z
should be included in the new Convention; the Commit-
tee as a whole had not, however, expressed a preference
for any one of those alternatives. The Committee had
further decided that the new Convention should contain a
clause requiring contracting States which were parties to
the 1924 Brussels Convention and the 1968 Protocol to
denounce those earlier instruments and that such de-
nunciation should take effect simultaneously with the
entry into force of the new Convention.

33. Mr. PALMER (United Kingdom) said that his del-
egation shared the Chairman’s views about what had
occurred at the preceding meeting. In the opinion of his
delegation, which had carefully considered the Brazilian
and Australian proposals, the best way of dealing with the
problem would be to adopt alternative X or alternative Y.
Alternative Z presented a number of problems. First, it
seemed more appropriate for individual States to dis-
charge their own responsibilities—i.e., to realize that they
could not be parties simultaneously to two conflicting
conventions—rather than to ask the United Nations to
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discharge such responsibilities for them. Secondly, there
was a practical difficulty. If a notification of denunciation
was received in New York on 30 March, for example, was
there any certainty that it would be received in Brussels in
time for the denunciation to take effect simultaneously
with the entry into force of the new Convention? Thirdly,
alternative Z would place an unnecessary burden on the
United Nations. After the entry into force of the new
Convention, all Statées becoming parties to it sub-
sequently would know the date on which it would enter
into force for them and could send their own instrument
of denunciation to Brussels in time for it to take effect
simultaneously with the entry into force of the Conven-
tion for them.

34. There might be one problem with alternatives X or Y.
Normally, it was permissible for a State to extend the
period of denunciation of a treaty beyond that specified in
the treaty, provided that there were no objections from
other contracting States. That idea was not expressed in
alternatives X or Y. In substance, however, those alterna-
tives placed responsibility for denouncing the earlier
treaty on the individual State itself rather than on a third
party. His delegation could, therefore, accept either
alternative X or alternative Y, but had a slight preference
for alternative Y because it was simpler.

35. Mr. KHABDUJI (Zaire) said that his delegation
would prefer alternative Y to be adopted because it was
clear and simple. He agreed with the representative of the
United Kingdom that it was for the State concerned to
ensure that it was not a party simultaneously to two
conflicting conventions. He also shared the Brazilian
representative’s concern about the inconsistency between
paragraphs 2 and 3 of the Australian proposal. He
suggested, therefore, that the Committee should con-
centrate on alternative Y.

36. Mr. RAMSEY (United States of America) said that
his delegation likewise would prefer alternative Y.

37. Mr. DDUMBA (Uganda) said that he had gained
the impression at the Committee’s preceding meeting that
most delegations favoured the new alternative Z. The

texts proposed by Brazil and Australia were alike in many
respects, but the latter was clearer and would receive his
delegation’s support.

38. Mr. YEPEZ (Venezuela) said that alternative Y was
the most complete and was in line with similar provisions
in other international conventions. He suggested
therefore, that alternative Y should be adopted.

39. Mr. KELLER (Liberia), referring to paragraph 3 of
the Australian proposal, asked whether it had been
agreed that the new Convention would enter into force
after 20 States had become parties to it.

40. Mr. DE BRUIIN (Netherlands) endorsed the com-
ments made by the representative of the United
Kingdom. His delegation would support alternative Y.
4]1. Mr. VINCENT (Sierra Leone) said that, having
carefully studied the alternatives contained in the docu-
ment prepared by the Secretariat (A/CONF.89/6) and the .
texts prepared by the Australian and Brazilian dele-
gations respectively, his delegation would support alter-
native Y. '

42. Miss CHIAH (Malaysia), observing that the
Committee’s concern was that denunciation of the 1924
Brussels Convention should be effected expeditiously,
suggested that the Brazilian and Australian proposals
should be referred to the Drafting Committee with a
request that it prepare a formula which would ensure
prompt denunciation of the 1924 Convention.

43. Mr. GORBANOV (Bulgaria) said that, in substance,
the texts of the Brazilian and Australian proposals
coincided with the text of alternative Y. In either case, the
main purpose was to ensure that denunciation of the 1424
Brussels Convention would take effect simultaneously
with the entry into force of the new Convention. His
delegation was satisfied with alternative Y, which was
clear and spelt out the steps to be taken by the depositary
of the new Convention in order to ensure denunciation of
the 1924 Convention. His delegation would therefore
support alternative Y.

The meeting rose at 6.05 p.m.
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7th meeting

Tuesday, 21 March 1978, at 3.15 p.m.

Chairman: Mr. D. POPOV (Bulgaria).

Consideration of the draft provisions prepared by the
Secretary-General concerning implementation, reser-
vations and other final clauses for the draft Convention
on the Carriage of Goods by Sea, with the exception of
the draft article on ‘“‘reservations” (continued)
(A/CONF.89/6 and Add.l1 and 2, A/CONF.89/
C.2/L.5, L.10-13, L.15-23, L.25)

Article [6]. Entry into force (continued)

1. Mr. GUEIROS (Brazil) announced the withdrawal of
the Brazilian proposal
(A/CONF.89/C.2,L.20). His delegation would support
the Australian proposal (A/CONF.89,C.2,L.21) but
would not object if the majority of delegations favoured
alternative Y in the Secretariat draft (A/CONF.89/6).

Article [2). Implementation (concluded)*
2. The CHAIRMAN asked whether any delegation was

in favour of the maintenance of article [2] “Im- -

plementation”.

3. Mr. CANTIN (Canada) said that his delegation
would not press for retention of the article unless another
federal State indicaied that the article was really
necessary. :

4. Mr. RAMSEY (United States of America) said that
his delegation had no objection to the deletion of article
[2].

5. The CHAIRMAN suggested that draft article [2]
should not form part of the draft Convention.

6. It was so decided.

Article [9). Denunciation

7. The CHAIRMAN asked whether any delegation
objected to draft article {9] “Denunciation™.

8. Mr. DE BRUIJN (Netherlands) said that he had no
objection to the draft article, but proposed that the words
“on the first day of the month™ should be inserted after
the word “effect” in paragraph 2, in order that States
would be able to co-ordinate their denunciations of the
Convention.

9. Ms. BRUZELIUS (Norway) supported the Nether-
lands suggestion and proposed further that the article
should provide for a period of one year to elapse between
deposit of the instrument of denunciation and the coming
into effect of the denunciation.

10. Mr. BELLAMY (Australia) said that he opposed the
amendments suggested by the delegations of the Nether-
lands and Norway. Paragraph 2 of the draft article as

* Resumed from the 2nd meeting.

for a new alternative Z

A/CONF.89/C.2/SR.7

currently worded was sufficiently flexible to enable States
to co-ordinate their denunciations. A provision to the
effect that denunciation could only take effect on the first
day of a month might cause difficulties for certain States.

11. Ms. BRUZELIUS (Norway) said that her delegation
had made its proposal for purely practical reasons. It
would make things easier for States if a denunciation took
effect on the first day of a month. If the proposal caused
difficulties for certain delegations she was prepared to
withdraw it.

12. Mr. GUEIROS (Brazil), Mr. KHABDUIJI (Zaire),
Mr. PAVERA (Czechoslovakia) and  Mr. ROTH
(Federal Republic of Germany) supported the proposals
made by the representatives of the Netherlands and
Norway.

13. The CHAIRMAN suggested that the proposals
made by the representatives of the Netherlands and
Norway should be adopted.

14. It was so decided.
Article [6}. Entry into force (continued)

15. Mr. BELLAMY (Australia) said that, so far as the
denunciation was concerned, his delegation had at first
favoured alternative Y in the Secretariat’s draft
(A/CONF.89/6). On further reflection, however. it-had
wondered whether that alternative would achieve the
desired result, namely that denunciation of the 1924
Brussels Convention and of the 1968 Protocol shouild
coincide with the entry into force of the new Convention.
In the view of his delegation, a State which put a literal
interpretation on the provision concerning denunciation
which appeared in the 1924 Convention would be unable
to guarantee that its denunciation of that Convention
would take effect simultaneously with the entry into force
for it of the new Convention, unless the new Convention
was already in force. Such a State would be unable,
therefore, to assist in bringing the new Convention into
force. At the previous meeting, however, the representa-
tive of the United Kingdom had suggested that the
requirement concerning denunciation in the 1924 Con-
vention should not be interpreted literally.

16. The purpose of his delegation’s proposal (A/
CONF.89/C.2/L.21) was merely to illustrate one means
of ensuring that denunciation of the Brussels Convention
and the entry into force of the new Convention would

- occur simultaneously. If, however, the majority of dele-

gations favoured alternative Y, Australia would not
object.

17. Mr. PALMER (United Kingdom) agreed that at the
preceding meeting he had said that it was his understand-
ing that in international law it was in order for a State to
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extend the period of denunciation of a treaty beyond that
specified in the treaty, provided that other contracting
States did not object. It would be interesting to hear the
Secretariat’s views on the question.

18. Mr. CANTIN (Canada) said that his delegation
preferred alternative Y because it was the simplest and left
the greatest discretion to the countries concerned. In
reaching its decision, his delegation had examined article
17, paragraph 4, of the Convention on Limitation of
Liability for Maritime Claims (London, 1976), which set
out the legal consequences of ratification of that Conven-
tion for States parties to the International Convention
relating to the Limitation of the Liability of Owners of
Seagoing Ships (Brussels, 1957) and to the International
Convention for the Unification of Certain Rules relating
to the Limitation of the Liability of Owners of Seagoing
Vessels (Brussels, 1924). The denunciation requirements
of those two Conventions were similar to those in article
15 of the 1924 Brussels Convention for the Unification of
certain Rules relating to Bills of Lading and in article 14
of the 1968 Protocol; yet the drafters of the 1976
Convention had not considered it necessary to draw up
complicated rules for the denunciation of other conven-
tions or to make an international organization re-
sponsible for discharging the obligations of States.

19. Ms. BRUZELIUS (Norway) said that it was the
Committee’s task to choose one of the alternatives
proposed. It would be interesting to know, in that
connexion, whether the Secretariat of the United Nations
would be willing to perform the functions it would be re-
quiredtoy xrformif the Australian proposal was adopted.

20. In conclusion, she said that she failed to understand
the arguments against alternative Y advanced by the
representative of Australia.

21. Mr. ROTH (Federal Republic of Germany) said
that, in view of the comments made by the representative
of the United Kingdom at the preceding meeting, his
delegation favoured alternative Y. In the first place, the
States themselves should see to it that they were not
parties simultaneously to two conflicting conventions
and, secondly, it would be easier for his Government to
forward its instrument of denunciation directly to the
Government of Belgium rather than through the United
Nations in New York.

22. Mr. HANKE (German Democratic Republic) and
Mr. TERASHIMA (Japan) expressed their preference
for alternative Y.

23. Mr. PERE (France) said his delegation still con-
sidered that certain problems arising from the legal
vacuum created by the denunciation clause had not
received sufficient attention. Accordingly, it reserved its
position in respect of the provisions under discussion.
24. Mr. KRISHNAMURTHY (India) said that his
delegation, which had initially regarded a provision along
the lines of alternatives X and Y as unnecessary, could
now agree in principle that such a provision might be
desirable. Having examined the various texts before the
Committee, it considered that the Australian proposal
was the most satisfactory. However, it would also be
prepared to accept alternative Y.

25. Mr. LAVINA (Philippines) said that it would be
helpful to hear the Secretariat’s comments on the various
texts before the Committee.

26. Mr. SLOAN (Representative of the Secretary-
General) said that it was not for the Secretariat to express
a preference. However, both alternatives X and Y had
been regarded as satisfactory from the legal standpoint.
The version which had come to be known as alternative Z
had been inserted as a foot-note because it had been
considered less satisfactory. The Treaty Section of the
Office of Legal Affairs at United Nations Headquarters.
which had been consulted on the implications of the
Brazilian and Australian proposals for alternative Z, had
indicated that there would be no difficulty in respect of
discharge by the Secretary-General of the functions set
out in those proposals. The Belgian Government, which
had been consulted as the depositary of the Brussels
Convention of 1924, had indicated that the denunciation
procedure proposed by the delegations of Brazil and
Australia would not create any problems. on condition
that the notifications of denunciation were addressed to
the Government of Belgium and merely channelled
through the United Nations Secretariat.

27. The CHAIRMAN, having consulted the Committee,
said he took it that the majority of delegations were in
favour of alternative Y.

28. It was so decided.

29. Mr. KHABDUIJI (Zaire) said that his delegation
would like alternative Y to be redrafted so that it was fully
consonant with the wording and syntax used in articles
[21, [3]. [S]and [7]. He read out a text which, subject to the
Committee’s agreement, might be brought to the atten-
tion of the Drafting Committee.

30. Mr. ROTH (Federal Republic of Germany) sug-
gested that the Drafting Committee should be invited to
consider the appropriateness of retaining the words
“(1924 Convention)” in alternative Y. It might well
suffice to retain only the full title of that Convention as it
appeared earlier in that provision.

31. Mr. TERASHIMA (Japan), Mr. PALMER (United

" Kingdom) and Mr. PAVERA (Czechoslovakia) ex-

pressed the view that alternative Y should appear as. a
separate article rather than as part of the article relating to
entry into force.

32. The CHAIRMAN suggested that the text of alterna-
tive Y should be referred to the Drafting Committee,
together with the comments and suggestions that had just
been made.

33. It was so decided.

34. The CHAIRMAN invited the Committee to deal
with the provisions relating to entry into force proper,
discussion of which had been postponed at the Sth
meeting.

35. Mr. DE BRUIJN (Netherlands) considered that it
would be preferable to defer discussion of those provi-
sions until certain related decisions had been taken by the
First Committee. Consequently, he suggested that the
Committee should take up draft article [8], concerning
multimodal transport.
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36. Mr. TERASHIMA (Japan), Mr. PERE (France),
Mr. KRISHNAMURTHY (India), Mr. PALMER
(United Kingdom), Mr. KELLER (Liberia) and
Mr. PALLNA (Yugoslavia) expressed concurring views.
37. The CHAIRMAN said that if he heard no objection
he would take it that the Committee wished to defer
further discussion of draft article [6].

38. It was so decided.
Article [8]. Multimodal transport

39. Mr. CANTIN (Canada) observed that his delegation
had not yet had an opportunity to examine all the
amendments submitted to draft article [8] or to hold
informal consultations on the issues involved.

40. Mr. DRISCOLL (United States of America) said
that his delegation was in a similar position.

41. Mr. PERE (France) considered that the discussion
on the draft article would be facilitated if the observer for
the Central Office for International Railway Transport
(OCTI) was given the opportunity to make a statement
before the Committee took up the three alternatives in the
Secretariat’s draft and the various proposals submitted by
delegations.

42. The CHAIRMAN suggested that the Committee
should discuss draft article {8] without prejudice.

43. Mr. LAVINA (Philippines) asked for clarification of
the term “without prejudice”. If it was meant to reflect the
outcome of informal consultations that were proceeding,.
he doubted very much whether the Group of 77 would
agree to an article on multimodal transport being in-
cluded in the package which was being worked out.

44. The CHAIRMAN said that .he object was merely to
make full use of the Committee’s time.

45. Mr. PALMER (United Kingdom) said that dele-
gations which had proposals regarding the provisions on
multimodal transport might introduce them.

46. Mr. PERE (France) said that it would be logical to
hear the representative of OCTI as early as possible.
47. Mr. KRISHNAMURTHY (india) announced that
Zaire had become a co-sponsor of the amendment
proposed by India, Iraq, Pakistan, Philippines, Sierra
Leone and Uganda (A/CONF.89/C.2,/L.22), the sub-
stance of which was to delete entirely the draft article on
multimodal transport.

48. He agreed that the Committee should hear the

representative of OCTI. He would aiso wish to hear from
the Secretariat why the draft article on multimodal
transport had been included at all in the draft
Convention.

-49. Mr. MATYASSY (Central Office for International
Railway Transport (OCTI) )!, speaking at the invitation
of the Chairman, said that the question of the relationship
between the draft Convention on the carriage of goods by
sea and the law governing multimodal transport had been
discussed at the ninth session of UNCITRAL? when

! See also comments by OCTI contained in document
A/CONF.89/7, pp. 66-68.
2 See Official Records of the General Assembly, Thirty-first Session,

Supplement No. 17, annex |, p. 160.

various delegations had submitted the proposals forming
alternatives A, B and C of draft article [8] contained in
document A/CONF.89/6.

50. He recalled that the First Committee had extended
the definition of a contract of carriage (article 1, para-
graph 5) so that the new Convention would apply not
only to sea transport but also to the sea leg of a
multimodal transport contract. That extension had at
least theoretically made it impossible to evade the new
Convention by issuing a single document to cover
carriage which was in fact to be by various means of
transport. However, it was clear that widening the
definition of a contract of carriage could not solve the
general problem of the international regulation of multi-
modal transport, which could not be achieved merely by
extending maritime transport legislation to cover land or
air transport, nor by merely juxtaposing different sets of
rules governing transport. There was no alternative to
making express provision for cases in which the place
where damage had occurred was unknown, as well as
establishing uniform rules to regulate certain procedural
matters.

51. It would be recalled that article 31 of the Warsaw
Convention, in so far as it related to multimodal
transport, contained a clause similar to that in article [1],
paragraph 5, of the existing draft Convention, and the
serious difficulties which had arisen in the international
regulation of multimodal transport was also a matter of
common knowledge.

52. Consideration should also be given to the several
international conventions in force which contained regu-
lations relating to certain kinds of multimodal transport
at the regional level. Fortunately, the drafters of the new
definition of the contract of carriage by sea were aware of
the difficulties and had included an appropriate note in
document A/CONF.89/C.1/L.121.

53. Most amendments before the Committee (A/
CONF.89/C.2/L.11, L.13, L.17, L.19 and L.23) had
one thing in common, namely the necessity to make
special provision in respect of a future international
convention on multimodal transport. The proposals in
A/CONF.89/C.2/L.11, L.19 and L.23 contained ad-
ditional elements, extending the special provision to cover
not only the future UNCTAD Convention but other
international conventions, in particular, the International
Convention Concerning the Carriage of Goods by Rail
(CIM) and the Convention on the Contract for the
International Carriage of Goods by Road (CMR). The
former in particular contained provisions relating to
certain forms of multimodal transport at the regional and
inter-continental levels which contained a maritime or
road transport element. The CIM had been in existence for
85 years, and had 32 members, 28 of which were
represented at the Conference. Its rules for multimodal
transport (rail, sea and road) had a number of great
advantages: they provided a single transport contract
contained in a single transport document; the conditions
of transport were standard, including the rules governing
liability and the rules of procedure. The general liability
rules of the CIM were more stringent than those of the
legislation governing transport by sea, and it was possible
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to apply liability rules very similar to those of the Brussels
Convention. It was a unified transport system with
collective liability so that there was no difficulty for the
shipper if the place of damage was unknown, and there
was no conflict with the provision of the draft Convention
on the carriage of goods by sea which enabled carriers to
accept a higher degree of liability (article 6, paragraph 4).
The CIM Convention was binding, though only on
shipping companies which had expressly accepted its
provisions.

54. 1t would clearly be uneconomic to replace the multi-
modal CIM system by that of the future UNCTAD
Convention, which would be based on the concept of the
“multimodal transport operator” (ETM). That concept
was less satisfactory from the juridical point of view and
would be more costly for international trade than the
system of a community of carriers provided by the CIM.
55. The Conference had been convened to undertake a
constructive task. If it decided to include an article on
multimodal transport which did not cover the CIM, it
would threaten the existence of an essential international
regional system of rules, without gaining any advantage
thereby.

56. The CIM Convention was a treaty binding thie
contracting parties, and if the draft Convention was not
reconcilable with the CIM he did not see how the States
parties to the latter could sign the new Convention except
with reservations.

57. Consequently, it seemed entirely appropriate to
insert in the new draft Convention an article which would
take account not cnly of the future UNCTAD
Convention, but also of the existence of the CIM and
similar instruments. He suggested that the Committee
might first take a decision of principle regarding the
inclusion of an article covering the CIM and similar
conventions; if that principle was accepted, there should
be no great difficulty in drafting a suitable text. The
proposals in documents A/CONF.89/C.2/L.11, L.19 and
L.23 would provide a good basis for discussion.

58. Mr. DE BRUIJN (Netherlands) agreed that the ex-
istence of the. CIM and CMR Conventions raised a
problem of conflicting interests. If an article like that

proposed by the Federal Republic of Germany and by his
own delegation (A/CONF.89/C.2/L.11), or some similar
provision, was not accepted, his Government would have
problems in ratifying the Convention. Possibly the States
concerned could submit a joint proposal.

59. Mr. ARREBOLA (Cuba) asked for a reply to the
question raised by the Indian representative as to why the
Secretariat had included the draft article in the text.

60. Mr. KRISHNAMURTHY (India) said that, after
the Secretariat had replied, a detailed discussion in the
Committee would be of great assistance.

61. Ms. BRUZELIUS (Norway) said that she did not see
how the Secretariat could answer the question; all it had
done was to reproduce proposals made by three dele-
gations at the ninth session of UNCITRAL. It was for the
international community to decide whether an article was
necessary, and how it should be drafted. She considered it
desirable to have an article dealing not only with a future
multimodal convention but also with the conflict between
that convention and the CIM and CMR Conventions,
which applied to certain kinds of carriage of goods by sea.
It was necessary to avoid future conflicts of conventions
which might make it difficult for some States to become
contracting parties to the Convention being prepared by
the Conference.

62. Mr. HANKE (German Democratic Republic) said
that an article on the lines of draft article [8] was certainly
needed. He did not at the moment favour any particular
version; he suggested that the Committee should continue
its discussion in order to see whether other delegations
accepted the principle of the article on multimodal
transport. His delegation had a particular interest in the
matter, since it was a member of the CIM.

Final, formal clauses

63. The CHAIRMAN proposed that the blank space
after the words “Done at” in the text prepared by the
Secretary-General should be filled with the word
“Hamburg”.

64. It was so decided.

The meeting rose at 6 p.m.
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8th meeting

Wednesday, 22 March 1978, at 10.40 a.m.

Chairman: Mr. D. POPOV (Bulgaria).

Consideration of the draft provisions prepared by the
Secretary-General concerning implementation, reser-
vations and other final clauses for the draft Convention
on the Carriage of Goods by Sea, with the exception of
the draft article on ‘‘reservations” (continued)
(A/CONF.89/6 and Add.1 and 2, A/CONF.89/
C.2/L.1L, L.13, L.17, L.19, L.22, L.23, L.25)

Article [6). Entry into force (continued)

1. The CHAIRMAN said the Committee would eventu-
ally have to make a choice from among alternatives A, B,
C and D proposed by the Secretariat for draft article 6]
(A/CONF.89/6). He suggested that the Committee
should not consider alternative D, which proposed ton-
nage loaded and unloaded as a criterion. Such a basis
would be totally unacceptable to many developing coun-
tries. particularly land-locked States, and further discus-
sion of it would not advance the Committee’s progress
towards agreement.

2. Mr. KRISHNAMURTHY (India) and Ms. ROCA
(Ecuador) thought that all alternatives for draft article [6]
should remain before the Committee.

3. The CHAIRMAN withdrew his suggestion.
Article [8). Multimodal transport (continued)

4. The CHAIRMAN said that the Committee should

decide whether to retain or delete article [8] and, if it
decided to retain it, which of the alternatives proposed by
the Secretariat it preferred.
5. Mr. KRISHNAMURTHY (India) referred to his
request addressed to the Secretariat at an earlier meeting
to explain why it had included alternatives A, B and C in
the text of draft article {8], and to the comment by the
representative of Norway that the Secretariat had merely
reproduced proposals made at the ninth session of
UNCITRAL by Australia, the Federal Republic of
Germany and Norway. It would be helpful if representa-
tives of those countries would comment on the proposals
in question.
6. Mr. BELLAMY (Australia) said that alternative A
was no longer relevant and need not be further con-
sidered, in view of the First Committee’s adoption of the
amendment to article 1, paragraph 5, of the draft
Convention.
7. The Australian proposal, contained in document
A/CONF.89.C.2 L.17. referred only to a possible future
multimodal convention and did not go into the question
_of existing transport conventions. There was a funda-
mental distinction between the relationship of the new
draft Convention to existing conventions on.the one

A;CONF.89.C.2:SR.8

hand, and its relationship to possible future conventions
on the other.

8. Australia had been represented in the Working Group
which had drafted the new text adopted for article 1,
paragraph 5, (A/CONF.89/C.1/L.121) and therefore
could be regarded as generally supporting the principle of
including in the draft Convention an article dealing with
its relationship to any possible future conventions.
‘However, his delegation was aware of the dangers of
attempting to foretell the future, and such an article
would need careful drafting to avoid encroaching on the
province of a future diplomatic conference dealing with a
multimodal transport convention.

9. Mr. ROTH (Federal Republic of Germany) said that
his delegation had an open mind on the question whether
the draft article should cover the new Convention’s
relationships vis-a-vis future conventions. That was a
separate matter from relationships vis-a-vis existing con-
ventions, and the Committee must be careful to distin-
guish between the two. It would be logical to discuss the new
instrument’s relationships with future conventions first.

10. Ms. BRUZELIUS (Norway) explained that the draft-
ers of the proposed alternative C appeared to have been
misinformed as to the status of the Central Office for
International Railway Transport (OCTI) and their draft
therefore erred in its reference to *‘specialized agencies™.
Her delegation’s object in proposing the alternative had
been to safeguard the possibility of applying existing
conventions regulating road and rail transport, including
not only those under the auspices of OCTI but the
Eastern European road and rail conventions as well; for
that reason she supported the amendment proposed by
Sweden (A, CONF.89/C.2/L.25).

11. She considered it desirable to include in the draft
Convention a safeguard clause regarding future multilat-
eral conventions, if such a clause could be so worded that
it would not tie the hands of any group drafting the future
convention. If such a clause was not included, the
Convention under discussion would have to be reviewed
when the later convention to be prepared under the
auspices of UNCTAD was opened for accession.

12. Mr. de BRUIJN (Netherlands) supported the view
that the Committee should consider separately the
Convention’s relationship to existing conventions and its
relationship to possible future conventions. Delegations
which had submitted proposals could save the
Committee’s time by submitting concerted joint
proposals. A

13. Mr. LAVINA (Philippines) recalled that at the pre-
vious meeting all those who had urged the representative
of OCTI to speak had been representatives of indus-
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trialized and shipowning countries. The representative of
OCTI had, not surprisingly, been a willing advocate of the
interests of the carriers, and with those interests in mind
had tried to persuade the Committee that failure to
include in the draft Convention an article dealing with
future multimodal conventions would be detrimental to
the interests of the “‘carrier” States in general. In the
Philippine delegation’s view, the inclusion of such an
article would be prejudicial to a far larger number of
States, including the developing countries; the pro-
posal of which his delegation was a sponsor
(A/CONF.89/C.2/L.22) would accordingly have the
effect of removing the article from the draft entirely, for
the reasons stated briefly in the note accompanying the
proposal.

14. There had been little discussion of the draft article at
the 1976 session of UNCITRAL, particularly as to where
to include it and whether it was needed at all. To accept
the proposed article as it stood would be to enter into a
commitment with respect to a future convention whose

shape and substance were as yet unknown. The

Australian representative had said that he was aware of
the dangers of trying to foretell the future, and the
representative of the Federal Republic of Germany had
said that his delegation had an open mind on the question
of the deletion of the draft article. His own delegation’s
view was more fundamental. To prejudge the application
of a future independent convention was unsound, a legal
contortion. He thought that the real reason behind the
proposals by the supporters of the inclusion of the
article—Federal Republic of Germany, France, Japan
and Norway, among other developed countries—was
that they would prefer to be governed by the future
multimodal convention as a means of reducing the impact
of the Hamburg Convention which was being brought
into existence in order to remove the inequities of the 1924
Brussels Convention. The arguments concerning the
difficulties which would arise with regard to relations
between the draft convention and the existing unimodal
conventions, or future multimodal conventions, were not
convincing. Inclusion of the draft article would be legally
wrong and prejudicial to the developing countries and he
therefore commended to the Committee the proposal that
the article be deleted.

15. Mr. ROTH (Federal Republic of Germany), refer-
ring to the proposal he had made, asked whether he
should confine his comments to the question of the
relationship between the 1978 Convention and future
international conventions.

16. Mr. LAVINA (Philippines), speaking on a point of
order, suggested that the Committee should first take a
decision on the proposal to delete the article
(A/CONF.89/C.2/1..22).

17. Miss CHIAH (Malaysia), speaking on a point of
order, said that there were three questions which the
Committee must discuss: whether there was a need for a
provision such as that contained in draft article [8); what
would be the relationship between the 1978 Convention
and existing regional conventions; and, what would be the
relationship between the 1978 Convention and future

international conventions on multimodal transport. Al
three questions must be discussed.

18. Mr. RAMSEY (United States of America) strongly
supported the comments made by the representative of
Malaysia.

19. Mr. GUEIROS (Brazil) pointed out that if the
majority of delegations were in favour of deletion of the
article there would be no need to discuss alternatives A, B
and C.

20. Mr. SEMIKACHEV (Union of Soviet Socialist
Republics) said that in the view of his delegation the
Convention should contain a provision to the effect that
when sea transport was part of a multimodal transport
operation, employing different modes of transport, the
Convention should apply to the sea leg of the multimodal
transport operation; the question of the relationship
between the 1978 Convention and future international
conventions should be settled in those future conventions.
21. Mr. de BRUIIN (Netherlands), referring to the point
made by the Brazilian representative, said that the
proposal for deletion of the article was concerned only
with future conventions. The proposal by the Federal -
Republic ~of Germany and the Netherlands
(A/CONF.89/C.2/L.11), on the other hand, was con-
cerned with existing conventions. ;
22. Mr. KHABDUIJI (Zaire) said that his delegatio
fully supported the comments made by the representative
of the Philippines; it hoped the article would be deleted.
23. Mr. PERE (France) pointed out that, in order to be
able to take an intelligent decision on the question of
maintenance or deletion of the article, delegations must
first discuss the substance of the article and the problems
to which it might give rise.

24. Mr. MUCHUI (Kenya) said that when amendments
to a proposal were considered the normal practice was
that the amendment furthest removed from the proposal
was voted on first. The Committee should therefore first
decide whether the article was to be deleted.

25. The CHAIRMAN suggested that so far as possible
votes should be avoided. He would give the floor to all
delegations that had requested to speak.

26. Mr. GUEIROS (Brazil) said that it appeared from
the statement by the representative of the USSR that that
delegation favoured alternative A. Some delegations
might question the need for paragraph 2 of alternative A.
The paragraph should be included, however, in order to

- avoid the claim that the Convention governed the car-

riage of goods by sea between ports in one and the same
country. Paragraph 3 of alternative A covered existing
regional and interhational conventions; by existing con-
ventions he meant conventions not yet in force for lack of
sufficient ratifications.

27. His delegation was unable to accept alternative C as
amended by Sweden (A/CONF.89/C.2/L.25) because in
its opinion there was no need to refer to the carriage of
goods by rail. The objective of the Norwegian and
Swedish delegations could be achieved if the words *“or
regional” were added after the word “international” in
alternative C.
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28. Alternative B was unacceptable because adoption of
its provisions would give rise to the controversial question
of the muitimodal bill of lading.

29. Inconclusion, he said that his delegation would agree

to the deletion of the article if that was the wish of the
majority. If the majority was not in favour of its deletion,
Brazil would support alternative A.

30. Mr. SEMIKACHEV (Union of Soviet Socialist
Republics), in reply to the Brazilian representative and
with reference to paragraph 3 of alternative A, was
surprised by the desire to prejudge at the present
Conference the general position of a future conference on
multimodal transport.

The meeting rose at 12 noon.

9th meeting

Thursday, 23 March 1978, at 10.25 a.m.

Chairman: Mr. D. POPOV (Bulgaria).

Consideration of the draft provisions prepared by the
Secretary-General concerning implementation, reser-
vations and other final clauses for the draft Convention
on the Carriage of Goods by Sea, with the exception of
the draft article on “reservations” (conmtinued) (A/
CONF.89/6 and Add.1 and 2, A/CONF.89/C.2/L.11,
L.13, L.17, L.19, L.22, L.23, L.25)

Article {8). Multimodal transport (continued)

1. The CHAIRMAN invited the Committee to continue
discussion of the draft article relating to multimodal
transport. The first matter to be settled was whether suc’y
a provision should be included in the new Convention or
not. If the answer was in the affirmative, the Committee
would have to decide whether the provision should
concern future conventions and/or existing international
or regional conventions.

2. Mr. GUEIROS (Brazil) said that, given the limited
time at the Committee’s disposal, every effort should be
made to avoid lengthy and complicated procedural
discussions. Drawing attention to rule 39 of the rules of
procedure, he observed that the proposal to delete the
draft article (A-CONF.89/C.2/L.22) was the furthest
removed in substance from the original text in the
Secretariat’s draft. Consequently, the Committee might
be able to save time if it concentrated on that proposal
before taking up any of the others.

3. Mr. KRISHNAMURTHY (India) observed that al-
ternatives A, B and C of the Secretariat's draft (A/
CONF.89/6) all concerned possible but as yet non-
existent conventions. As far as he knew, no existing
international instrument of the type under discussion
contained any reference to future eventualities. On the
contrary, the correct procedure under international law
would be for the appropriate references to the Hamburg
Convention to be included in any subsequent convention.
That was why the sponsors of the amendment contained
in document A/CONF.89/C.2/L.22, including his own
delegation, proposed the deletion of the draft article.

4. Tt was true that the question of multimodal transport

A/CONF.89/C.2/SR.9

gave rise to some complex problems. A number of States
were parties to the three existing international conven-
tions on different modes of transport, namely the CIM
Convention, the CMR Convention and the Warsaw
Convention of 1929. It would be useful if the representa-
tives of those States could comment on any difficulties
they might encounter in fulfilling their obligations under
those instruments if the new Convention remained silent
on the question of multimodal transport.

- 5. Mr. PALMER (United Kingdom) said it had become

apparent to his delegation that the Committee was called
upon to deal with two separate although closely related
problems, the first of which had been clearly explained at
the Committee’s 7th meeting by the observer for OCTL It
must be emiphasized that, if the final clauses did not
contain a provision dealing with existing instruments,
such as the CIM and CMR Conventions, which con-
tained provisions concerning ancillary sea carriage, many
countries, particularly in Europe, would not be able to
become parties to the new Convention without breaching
their international obligations in respect of those instru-
ments or ceasing to be parties to them. Under the
definition of ‘“‘contract of carriage by sea” which had been
adopted in paragraph 5 of article 1 “Definitions”, the new
Convention would clearly relate to all contracts for the
carriage of goods by sea, including contracts under which
carriage by sea was only a minor adjunct to carriage by
another mode of transport. However, there were existing
international and regional land transport conventions
ratified by a large number of States which, although they
regulated carriage by non-maritime modes of transport,
also included mandatory provisions in respect of ancillary
sea transport. Thus a situation could arise in which
carriage by sea would be subject to the provisions both of
an existing convention and of the new Convention. That

was a situation which a number of States, including his

own, would not be able to allow themselves to create by
ratifying the new Convention.

6. The best solution to that very real problem would be to
include among the final clauses an article allowing the
non-application of the new Convention, but restricted to




9th meeting— 23 March 1978 397

circumstances in which another international convention
concerning the carriage of goods by another mode of
transport, such as the CIM and CMR Conventions,
mandatorily imposed the provisions of a civil liability
régime on carriage by sea. He trusted that other dele-
gations would agree in principle that such a provision was
desirable. His delegation was not wedded to the wording
of its proposal (A/CONF.89/C.2/L.19). If agreement was
reached on the principle, a small working group might
perhaps be established to produce a composite draft
provision for consideration by the Committee.

7. Mr. HANKE (German Democratic Republic) fully
endorsed the comments by the preceding speaker. His
country, which was a party to both the CIM and the
CMR Conventions, would have great difficulty in becom-
ing a party to the new Convention unless the latter
contained a clause stating that existing conventions of the
type to which he had referred would not be affected by its
provisions.

8. Mr. TERASHIMA (Japan)said that he would confine
his remarks to the relationship between the new Conven-
tion and future conventions. His delegation had been
opposed to the expanded definition of contract of carriage
by sea which had been adopted as paragraph 5 of article 1.
The purpose of its proposal in respect of the draft article
under consideration (A/CONF.89/C.2/L.13) was to pre-
vent the new Convention from hindering the preparation
of a future convention on multimodal transport. The
solution suggested by the representative of India, namely
that the problem should be settled in that future conven-
tion, appeared to his delegation to be unduly compli-
cated. In view of the fact that the drait Convention
concerned only the sea-borne part of multimodal trans-
port and that conflict between its provisions and those of
the future convention would be only partial, a simpler

and more logical solution would be to include an-

appropriate provision among the final clauses currently
under consideration.

9. Mr. JACOBAEUS (Sweden) said that the CMR and
CIM Conventions applied, mandatorily in some specific
instances, to the case where carriage of goods by sea was
undertaken as part of a main transport operation by road
or rail, and the carrier’s liability under those Conventions
was much stricter than under the draft Convention before
the Conference. It was essential for Sweden to be able to
continue using the CMR and CIM Conventions for its
international transport and, indeed, Sweden might have
difficulty in becoming a party to the new Convention in
the absence of a provision concerning multimodal trans-
port. Furthermore, 2 multimodal transport convention in
the stricter sense might be worked out in future, and his
Government did not wish to tie its hands in relation to
that future convention. The same view seemed to have
been taken by the First Committee in deciding by a large
majority that a provision should be included in the final
clauses of the Convention regulating its relationship to
conventions on multimodal transport (see A/CONF.89/
C.1/L.121 and A/CONF.89/C.1/SR.8, para. 31).

10. The draft article should contain a clause such as that
in alternative C or in the proposed amendments A/

CONF.89/C.2/L.19, L.23 or L.25. The scope of the article
should be limited to widely recognized international
conventions, such as those concluded under the auspices
of the United Nations or of one of its specialized agencies,
or the regional conventions on the carriage of goods by
rail. The importance of the OCTI Conventions had
already been stressed.

11. The phrase “national law giving effect to such a
convention” used in amendments A/CONF.89/C.2/L.19
and L.23 might be misinterpreted, and if a provision of
that kind was adopted it should be made clear that the
words meant the national law enacted in States parties to
a convention in order to implement the convention in
question.

12. His delegation’s principal object in supporting alter-
native C, amended as it proposed (A/CONF.89/C.2/
L.25), was to avoid any collision between the draft
Convention under study and the existing CMR and CIM
Conventions; that provision would also forestall collision
with a possible future convention on multimodal trans-
port, in line with the decision of the First Committee.

13. The number of proposals was somewhat confusing;
he therefore supported the idea of establishing a small
informal working group which would try to find a single
alternative.

14. Mr. CARRAUD (France) said that he understood
that the Indian representative would not oppose a
provision safeguarding the application of existing con-
ventions, which were of vital importance to many States,
but that that representative doubted the wisdom of
including in the Convention under consideration an -
article in respect of other conventions. He appealed to
representatives who took that view to reconsider their
position; they would not prejudice any of their political
or economic interests by so doing, but they wouldhelp to
ensure that the Convention would be signed and ratified
by as many States as possible. -

15. Alternatives A, B and C in draft article [8] reflected
three different proposals submitted during consideration
of the draft in UNCITRAL. It seemed to him that what
was required was a provision to the effect that, while
nothing in the Convention would apply to the conclusion
of a future convention on multimodal transport, nothing
in it prevented the application of existing conventions to
carriage implying carriage by sea in combination with
other modes of transport. He thought that a small
working group might be established to tryand draft a text
which would consider all points of view.

16. Mr. LAVINA (Philippines) concurred with the view
expressed by the representative of India but said that, if
the majority of the Committee were convinced that an
article relating to multimodal transport conventions was
needed, his delegation’s position was flexible and he
would welcome discussion, possibly along the lines of the
alternatives in the draft before the Committee.

17. The CHAIRMAN invited the Committee to state
whether it wished such an article or not.

18. Mr. BELLAMY (Australia) and Mr. CANTIN
(Canada) said that the relationship of the new Conven-
tion to existing conventions, on the one hand, and its
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relationship to possible future conventions, on the other,
were two distinct problems.

19. Miss CHIAH (Malaysia) said that she shared the
reservation expressed by the Australian and Canadian
representatives. She accepted the idea that the Conven-
tion should contain a provision regarding its relationship
to existing conventions, but she reserved her position on
the matter of its relationship to future conventions.

20. Mr. YEPEZ (Venezuela) considered that the Con-
vention should not contain any provision establishing any
relationship between it and any existing or future instru-
ments on multimodal transport. The inclusion of an
article giving force to existing multimodal transport
conventions would be at variance with the spirit of the
preambular paragraph of General Assembly resolution
31/100, which stated that the Convention should “contri-
bute to the harmonious development of international
trade”.

21. Ms. BRUZELIUS (Norway) pointed out that some
conventions were unimodal, though they did apply to
short sea passages, and some States wanted a decision as
to whether the Convention should contain safeguarding
language regarding unimodal conventions of that nature.
The issue was quite distinct from the question whether the
Convention should contain safeguarding language re-
garding future multimodal conventions. It would make
things easier if the term “unimodal transport conven-
tions” was used for those conventions which had some
maritime applications, rather than “‘multimodal trans-
port conventions”, which were a separate matter.

22. Mr. KANG (Republic of Korea) said that he sup-
ported the amendment proposed in document A/
CONF.89/C.2/L.22 because he was confident that all the
problems could be dealt with by the Conference on a
multimodal transport convention, which was soon to be
convened. However, if the majority of delegations wished
to include in the Convention a provision concerning
multimodal transport, he would prefer alternative C of
the Secretariat’s draft.

23. Mr. AMOR (Mexico) said he would oppose any
proposal for deleting the article on multimodal transport;
the Convention must include a provision in respect of the
sea leg of such transport. It might be simpler to envisage
two articles, one relating to existing international con-
ventions and the other to future conventions.

24. Mr. HAROON (Pakistan) said that his delegation’s
position regarding the relationship of the Convention to
future conventions was reflected in amendment A/
CONF.89/C.2/L.22, of which it was a co-sponsor. With
regard to the relationship between the Convention and
existing conventions, he supported the idea of establish-
ing a small working group to consider the various
arguments. '
25. Ms. ROCA (Ecuador) agreed that the suggested
alternatives might very well be referred to a working
group which could discuss the various possibilities and
arrive at a concerted text accommodating the different
interests. _
26. Mr. DDUMBA (Uganda) said that his delegation
could agree to an article that dealt only with the
Convention’s relationship to existing conventions.

27. Mr. BORCIC (Yugoslavia) said that the relevant
provision, if approved, should be concerned only with the
new instrument’s relationship to existing conventions; it
would be premature to include an article relating to future
conventions on multimodal transport. :

28. Mr. MARTINEZ MORCILLO (Spain) wondered
whether the proposed provision should not be amalga-
mated with article 25 *Other conventions”, which was
being dealt with by the First Committee. He agreed that it
would be useful to establish a working group to prepare a
text acceptable to all delegations.

29. Mr. BELLAMY (Australia), supported - by
Mr. CANTIN (Canada), Mr. RAMSEY (United States
of America) and Mr. GUEIROS (Brazil), pointed out
that, although several delegations had argued that the
proposed article was necessary in order to deal with the
relationship of the new instrument to existing conven-
tions, the proposals of none of those delegations were
limited to existing conventions. His delegation would
oppose any provision which sought to deal with future
conventions under the guise of dealing with existing
conventions.

30. Mr. KRISHNAMURTHY (India) said that his del-
egation could agree to the establishment of a working
group to prepare a text that would speak only of existing
conventions, not of future conventions.

31. Ms. BRUZELIUS (Norway), supported by
Mr. GUEIROS (Brazil), suggested that the Committee
should decide first whether there should be any relation-
ship between the new Convention and existing unimodal
convertions having some connexion with maritime
matte. s; it should then decide whether there should be any
relationship between the new Convention and future
conventions relating to multimodal transport.

32. The CHAIRMAN, having consulted the Committee,
said he took it that the majority of delegations were of the
opinion that the new Convention should not contain a
safeguarding clause relating to future conventions on
multimodal transport.

33. It was so decided.

34. The CHAIRMAN, having consulted the Committee,
said he took it that the majority of delegations were in
favour of the inclusion in the new Convention of a

. safeguarding clause relating to any existing international

or regional conventions.

35. It was so decided.

36. The CHAIRMAN suggested that the Committee
should set up an informal working group to prepare a text
acceptable to the Committee as a whole.

37. It was so decided.

38. Mr. LAVINA (Philippines) suggested that, as was
customary, the various regional groupings should be
represented in the working group.

39. After a discussion in which Mr. CARRAUD (France),
Mr. KRISHNAMURTHY (India), Mr. PAVERA
(Czechoslovakia), Mr. KELLER (Liberia), Mr. VINCENT
(Sierra Leone), Mr. DETHLEFSEN (Denmark),
Mr. ROTH (Federal Republic of Germany), Mr. FAHIM
(Egypt), Ms. ROCA (Ecuador), Ms. BRUZELIUS
(Norway), Mr. KHABDUIJI (Zaire) and Mr. LAVINA
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(Philippines) took part, the CHAIRMAN suggested that
the representatives of Cuba, Ecuador, Ghana, India,
_ Thailand, France, Netherlands, United Kingdom,
Czechoslovakia and German Democratic Republic
should serve on the informal working group and that the

representative of France should act as chairman of the
group. ‘
40. It was so decided.

The meeting rose at 12 noon.

10th meeting

Friday, 24 March 1978, at 11.15 a.m.

Chairman: Mr. D. POPOV (Bulgaria).

Consideration of the draft provisions prepared by the
Secretary-General concerning implementation, reser-
vations and other final clauses for the draft Convention
on the Carriage of Goods by Sea, with the exception of
the draft article on “reservations” (continued) (A
CONF.89/6 and Add.1 and 2, A/CONF.89/ C.2/L.27)

Article [8). Multimodal transport (concluded)

1. The CHAIRMAN drew attention to document
A/CONF.89/C.2/L.27 entitied “‘Relationship with other
transport conventions”, which had been prepared by the
ad hoc Working G oup established at the preceding
meeting. He suggesied that, in the light of the decision
taken at the preceding meeting and of the text in
document A/CONF.89/C.2/L.27, all other texts concern-
ing an article on multimodal transport, including those in
the Secretariat’s draft (A/CONF.89/6) and in documents
A/CONF.89/C.2/L.11, L.13, L.17, L.19, L.22, L.23 and
L.25, should be considered as superseded or withdrawn.
2. It was so decided.

3. Mr. de BRULIN (Netherlands), referring to the provi-

sions of article 2, subparagraph 1(g), of the Vienna

Convention on the Law of Treaties, suggested that the

words “‘Contracting States”, should be replaced by -

the words “Contracting Parties”, in document
A/CONF.89/C.2/1.27. .

4. Mr. KRISHNAMURTHY (India) said that his dele-
gation could agree to that suggestion.

5. Mr. GUEIROS (Brazil) observed that the change
should be applied throughout the text of the Convention.
He suggested that the matter be referred to the Drafting
Committee.

6. Mr. LAVINA (Philippines), supported by Mrs.
TYCHUS-LAWSON (Nigeria), considered that the
second sentence of the text proposed in document
A/CONF.89/C.2/L.27 related to future conventions. The
Committee had expressly decided that the text should
relate only to existing conventions. He proposed,
therefore, that the second sentence be deleted.

7. Mr. BELLAMY (Australia) proposed that the words
“entry into force of ” should be deleted from the text.
8. Referring to the second sentence of the text, he said

A/CONF.89/C.2/SR.10

that his delegation would not regard as an amendment or
revision any amendment or revision which sought to
extend the scope of an international convention.

9. Mr. KHABDUJI (Zaire) agreed that the words *‘entry
into force of ” should be deleted. His delegation would
insist on the deletion of the second sentence of the
text.

10. Mr. GUEIROS (Brazil) shared the opinion of the
representatives of the Philippines and Nigeria concerning
the second sentence of the text. The text was, however, an
improvement on the Secretariat’s draft in that it made it
clear that States parties to the International Convention
Concerning the Carriage of Goods by Rail (CIM). the
Convention on the Contract for the International Car-
riage of Goods by Road (CMR) and the Warsaw
Convention would not have to denounce those Conven-
tions if they ratified the new Convention.

11. Mr. JOMARD (Iraq) said that he failed to see why
the text should be included in the Convention, which had
nothing to do with multimodal transport. If the provi-
sions of existing conventions were consistent with those of
the new Convention there would be no problem; if they
were not, it was essential that there should be nothing in
the new Convention that would prevent the application of
its provisions.

12. Mr. FAHIM (Egypt) asked whether, under the
provision proposed in document A/CONF.89/C.2/L.27,
the sea leg of a multimodal transport operation would be
governed by the provisions of the new Convention. It
would be difficult for his delegation to accept the second
sentence of the text.

13. Mr. HANKE (German Democratic Republic) said
that, if any revision of the CIM Convention was adopted
by a two-thirds majority, all other parties automatically
became parties to the revised Convention. That was why
it was essential for parties to the CIM Convention that the
new Convention should contain a provision along the
lines of that proposed in the second sentence of document
A/CONF.89/C.2/L.27.

14. Mr. PALMER (United Kingdom) said that the text
in document A/CONF.89/C.2/L.27 represented a fair
solution to the problems faced by European States. For
the reasons given by the representative of the German
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Democratic Republic, his delegation whole-heartedly
supported the second sentence of the text.

. 15. Mr. KELLER (Liberia) said that his delegation
supported the proposed text as it stood. With reference to
the title of the proposed provision, he asked whether the
question could not be dealt with under article 25 *“Other
conventions”, which was being considered by the First
Committee.

16. Mr. TETU (Canada) said that his delegation sup-
ported the amendment proposed by the representative of
Australia. He suggested that the text might be clearer if
the words *‘with respect to carriage by sea” were inserted
after the word “applying” at tlie beginning of the text.
17. Mr. RAMSEY (United States of America) said that
his delegation had no objection to the text in document
A/CONF.89/C.2/L.27. If possible, the words *“Con-
tracting States™ should be retained because they were
consistent with the language used in other articles of the
Convention.

18. Mr. MATYASSY (Central Office for International
Railway Transport (OCTI)), speaking at the invitation of
the Chairman, suggested that, in order to remove
difficuities, the words “entry into force™ might be re-
- placed by the word “signature™. The second sentence of the
text was necessary. The CIM Convention would be
revised in 1980 in order to bring it into line with the
new Convention. Currently, the CIM Convention con-
tained provisions, including the provision relating to
error of navigation, which were in keeping with those of
the 1924 Brussels Convention. If the Convention did not
contain a provision permitting amendment of the CIM
Convention, the provisions of the latter would conflict
with those of the new Convention. In conclusion, he said
that Iraq was a party to the CIM Convention. He doubted
that Iraq would be satisfied if the CIM rule providing for a
single transport contract contained in a single transport
document was removed. ‘

19. Ms. BRUZELIUS (Norway), referring to the com-
ments made by the representative of Iraq, pointed out
that it was not the purpose of the clause under discussion
to deal with the possible conclusion of a multimodal
convention. Its purpose was to deal with such modes of
transport as rail or road transport involving an ancillary
sea leg which, for practical purposes, would be covered by
rules governing road or rail transport.

20. Mr. YEPEZ (Venezuela) said that the Working
Group appeared to have exceeded its terms of reference.
His delegation considered that the second sentence of
the text should be so amended as to reflect the con-
sensus reached by the Committee at its preceding
meeting.

21. Mr. CARRAUD (France) admitted that the second
sentence was not absolutely consistent with what the
Committee had agreed at its preceding meeting, since it
applied to a possible future situation. The explanation for
the inclusion of that sentence had been given by the
observer for OCTIL. The question was how to make it
possible for the CIM and CMR Conventions to be
brought into lin- with the new Convention.

22. Mr. KANG (Republic of Korea) said that the second

sentence definitely related to future conventions and
should, therefore, be deleted.

23. Mr. MEGHIJI (United Republic of Tanzania) said
that the draft text before the Committee was acceptable to
his delegation as a compromise solution, although he was
inclined to agree with the view that the reference to the
date of entry into force of the new Convention was
unnecessary. Furthermore, he did nat consider that the
retention of the second sentence would give rise to any
crucial problems, since the provisions of the new Conven-
tion would certainly be taken into consideration at the
time of any subsequent revision or amendment of existing
conventions.

24. Mr. AMOR (Mexico) considered that the second
sentence of the proposed text was inappropriate; in view
of the Committee’s decision that no reference should be
made in the draft Convention to any future legal
instrument.

25. Ms. DSANE (Ghana) said that her delegation was in
favour of the text proposed by the ad hoc Working
Group.

26. Mr. GUEIROS (Brazil), referring to the comments
by the representative of Norway, said it would be quite
clear that the provision under discussion applied neither
to multimodal transport nor to carriage by sea if the word
“primarily”” was deleted from the first sentence.

27. Mr. LAVINA (Philippines) suggested that a vote
might be avoided if the text were referred back to the ad
hoc Working Group for further consideration, in the light
of the comments made during the discussion.

28. The CHAIRMAN said that, in view of the very
limited time at *1e Committee’s disposal, it would not be
possible to follow the course suggested by the representa-
tive of the Philippines.

29. The problems which had arisen in respect of the
Working Group’s text could not, in his view, be settled by
voting on each of the oral amendments suggested.
Accordingly, he intended to put to the vote the draft
provision in document A/CONF.89/C.2/L.27, on the
understanding that any amendments or corrections pro-
posed by delegations would be considered after the
Committee had taken a decision.on the text as a whole. In
that connexion, he had been given to understand that the
proposal by the Australian representative had been
withdrawn. The only major proposal on which a decision
would have to be taken was, therefore, the proposal for
deleting the second sentence.

30. Mr. LAVINA (Philippines) observed that. the
proposal by the representative of Australia had been
supported by a number of delegations and should there-
fore be put to the vote.

3i. Mr. KHABDUIJI (Zaire), referring to rule 39 of
the rules of procedure, said that the proposal for deleting
the second sentence was the furthest removed from the
text proposed by the ad hoc Working Group and should
therefore be put to the vote first.

32. Mrs. TYCHUS-LAWSON (Nigeria) observed that if
the first vote showed that there was a majority in favour of

~ the text as it stood, there would be no point in voting

afterwards on the deletion of the second sentence.
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33. The CHAIRMAN put to the vote the draft provision
proposed by the ad hoc Working Group (A/
CONF.89/C.2/L.27).

34. The draft provision was adopted by 31 votes to 11, with
11 abstentions.

35. The CHAIRMAN invited the Committee to consider
the proposals for deleting, respectively, the words “entry
into force of” from the first sentence, and the entire
second sentence.

36. Mr. HANKE (German Democratic Republic) said
that since the text had been adopted by 31 votes in favour,
he did not see how it could be amended; it should be
referred to the Drafting Committee.

37. Mr. AMOR (Mexico) said that he had not under-
stood the force of the Chairman’s request that the
Committee should vote on the text as it stood. Did that
mean in its wording, or in its context with reference to
other transport conventions?

38. Heagreed that the phrase “already in force at the date
of entry into force of this Convention” did not make it
clear that conventions in force at the time of signature of
the draft Convention were meant. The last sentence of the
proposed provision related to further revisions of the
conventions already in force; it implied that the force of
the present Convention might be affected by subsequent
revisions of other conventions, and thus weakened the
force of the Convention.

39. Mr. KRISHNAMURTHY ' (India) said that the
object of the text in document A /CONF.89/C.2/L.27 was
merely to make it clear that notk.ing in the provisions of
the new Convention dealing with carriage by sea would
prevent States from carrying out their obligations under
conventions relating to other modes of transport to which
they were already parties. The second sentence in the text
merely meant that if those other conventions, not relating
to sea carriage but to other modes of transport, were
subsequently amended, the States parties to them would
have no alternative but to apply them as amended. It was
not a reference to the future multimodal convention.

40. Mr. HEINZ (Federal Republic of Germany) pro-
posed that, under rule 31 of the rules of procedure, the
Committee should reconsider its decision to adopt docu-
ment A/CONF.89/C.2/L.27. The Committee should then
take another vote on that document in accordance with
rule 39 of the rules of procedure; then it should vote on
whether to delete or retain the second sentence of the
document; next on whether to delete the words “already
in force at the date of entry into force of this Convention
and”; and finally it should vote on the text, as amended, as
a whole.

41. Mrs. TYCHUS-LAWSON (Nigeria) said that, to
make it clearer what the Committee was voting for, the
phrase “‘at the date of entry into force of this Convention”
should be amended to read “at the time the Convention is
opened for signature”.

42. Mr. CARRAUD (France) said that, in the ad hoc
Working Group which had drafted the proposal under
discussion, some delegations—those of France, the
German Democratic Republic, the Netherlands and the

United Kingdom—had taken the view that the Conven-
tion should contain such a clause, and the other members
of the Working Group had therefore supported them in a
compromise proposal. In order that the words relating to
entry into force, and the second sentence, should not be
suspected of containing surprises to be sprung at a later
date, he proposed the deletion of the second sentence of
the document, and of the words “already in force at the
date of entry into force of this Convention and”.

43. Ms. BRUZELIUS (Norway) suggested that the
Committee should proceed forthwith to a vote on
whether to retain or delete the second séntence of the
proposal.

44. The CHAIRMAN invited the Committee to vote on
the proposal to delete the second sentence of document
A/CONF.89/C.2/L.27.

45, There were 22 votes in favour, 22 against and 10
abstentions.

46. The proposal was not adopted.

47. Mr. BELLAMY (Australia) said that before the
Committee proceeded to the second vote he wished to
clarify the situation with regard to conventions already in
force. The intention had been to produce a clause
referring to conventions in force at a certain date, namely
the date when the Convention would be concluded, at the
end of the Conference. The clause as it stood, by referring
to “the date of entry into force of this Convention”, could
refer to a date far in the future when sufficient ratifications
had been obtained, and some other international conven-
tions might have come into force by that date. He had
therefore proposed that merely the words *‘entry into
force of ” should be deleted. The words ““already in force™
were an essential limiting factor and if they were deleted it
could be argued that conventions not currently in force
were also to prevail over the provisions of the new
Convention.

48. The CHAIRMAN put to the vote the proposal for
deleting the words *‘entry into force of”’ in document
A/CONEF.89/C.2/L.27.

49. The proposal was adopted by 21 votes to 18, with 15
abstentions.

50. Mr. LAVINA (Philippines) said that he had voted
for the deletion of the second sentence, and had abstained
in the second vote because, in his view, the issue had been
decided in disregard of the rules of procedure, in particular
rules 34, 37 and 39. His delegation had been denied the
opportunity of expressing its views and of effectively
participating in the work of the Committee.

51. Mr. MAFALLDIOP (Senegal) said that his dele-
gation had been obliged to abstain in the vote since it had
been unable to obtain clarification as to whether the text
to be voted on was with or without amendments. He
regretted that the proposal of the French representative,
which would have avoided a double vote, had not been
retained. With regard to the second sentence, he said that
his Government might have constitutional difficulties in
ratification if the sentence was retained, and for that
reason he had voted for its deletion, but he had been
denied the opportunity to explain his vote.
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52. Mr. KHABDUIJI (Zaire) said that the voting had
been conducted in the utmost confusion. He had en-
deavoured to raise a point of order asking for an
explanation of what was to be voted on but had been
refused the floor. He had voted for the deletion of the
second sentence of the proposed text because he believed,
as indeed the French representative, who had been

Chairman of the ad hoc Working Group, believed, that

the Group had exceeded its mandate. The proposal by the
French representative could have received unanimous
support if it had been voted upon. He hoped that in future
the rules of procedure of the Conference would be
respected.

53. Ms. ROCA (Ecuador) said that her delegation had
participated in the ad hoc Working Group and had
accepted in a spirit of compromise a text which was not
completely satisfactory. She had abstained in the first vote
because she thought the rules of procedure had been
infringed and because she had been confused by elements

.of the text forming the subject of the vote. She had been

refused an opportunity to explain her position. In the
second vote, she had voted for the deletion of wording
which she believed negated the effect. of the text as a
whole.

The meeting rose at 12.50 p.m.

11th meeting

Friday, 24 March 1978, at 5.50 p.m.

Chairman: Mr. D. POPOV (Bulgaria).

Consideration of the draft provisions prepared by the
Secretary-General concerning implementation, reser-
vations and other final clauses for the draft Convention
on the Carriage of Goods by Sea, with the exception of
the draft article on ‘‘reservations” (concluded)
(A/CONF.89/6 and Add.1 and 2, A/CONF.89/
C.2/L.2, L.6, L.12, L.14, L.15, L.16, L.18, L.24,
L.26)

Article [6]. Entry into force (concluded)*

1. The CHAIRMAN invited the Committee to resume
its consideration of draft article {6] and to express its
preference as between alternatives A, B, C and D
proposed for the text of that provision in document
A/CONF.896.

2. Mr. PAVERA (Czechoslovakia) expressed a prefer-
ence for alternative A because it was based on the sole
criterion of the number of States having deposited
instruments of ratification. The criterion of the tonnage of
the merchant fleet of contracting States was not ac-
ceptable because the entry into force of the future
Convention was of interest also to States which did not
possess a merchant fleet and to States whose merchant
fleet was small. Furthermore, according to studies carried
out by UNCTAD, almost 30 per cent of the tonnage of

* the world’s merchant fleet sailed under flags of con-

venience, with the consequence that States engaging in
that practice might materially influence the entry into
force of the Convention in one way or another. As the
Chairman had remarked at the previous meeting, the
volume of sea-borne trade might constitute a criterion,
but unfortunately statistics relating to sea-borne trade
were insufficient in so far as land-locked countries were
concerned.

* Resumed from the 8th meeting.

A 'CONF .89/C.2/SR.11

3. For the reasons he had stated, his delegation could
support only the criterion of the number of States, which
should be higher than 20 but should not exceed 30.

4. Mr. FAHIM (Egypt) said that the point had been
amply discussed at the Committee’s 4th meeting, when a
majority of delegations had expressed a preference for
alternative A. He suggest:d that, to save time, the
Committee should discuss only the question of the
number of States.

5. Mr. PALMER (United Kingdom) said that the
question of the Convention’s entry into force was not a
hypothetical one but was of great commercial and legal
importance. Like other delegations, his delegation con-
sidered that the Convention should not enter into force
until it effectively replaced to a large extent the inter-
national regulations previously applicable. It would be
most risky if four régimes were simultaneously operative,
for in that case conflicts of law would inevitably occur. He
would be prepared to consider any suggestion which, like
the Japanese proposal (A/CONF.89/C.2°L.12), would
tend to avoid that risk. The criterion of the number of
States was not by itself a sufficient one, and in'any case the
number of States should be at least 30, as in the case of the
Warsaw Convention. Since some States would have to
denounce other international instruments before becom-
ing parties to the Convention, it should not enter into
force until after the expiry of at least one year after the
deposit of the last instrument of ratification necessary for
its entry into force.

- 6. Mr. PERE (France) said that his delegation had

proposed the double criterion of tonnage and number of
States, that being the solution chosen in other conventions
like the London Convention of 1954 on oil pollution,
where the two criteria applied were 500,000 tons and 10
States. In view of the development of the international
community and of the world merchant fleet, his dele-
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gation thought that it had made a reasonable proposal
by raising the figures to 1 million tons and 15 States. After
consultations with delegations of developing countries,
however, his delegation had realized that many of those
countries would find it to their advantage that the future
Convention should be concluded and enter into force
even though their merchant fleet was for the most part a
small one. With a view to advancing the Committee’s
work - his delegation would withdraw its proposal
(A/CONF.89/C.2/L.16) and would support a proposal
based solely on the criterion of the number of States; it
considered that the number should be between 20 and 30.
7. Mr. LAVINA (Philippines) said that the majority of
delegations had expressed a preference for the single
criterion of the number of States. In his delegation’s
opinion, the other alternatives proposed by UNCITRAL
might well be discriminatory. The experience with the
Convention on a Code of Conduct for Liner Conferences,
signed in Geneva in 1974, was instructive: the entry into

force of that Convention depended on the two criteria of

the number of States and tonnage.

8. Ms. BRUZELIUS (Norway), speaking on a point of
order, said that on an earlier occasion the majority of
delegations had expressed a clear preference for one of the
alternatives proposed. In her opinion, the current debate
should be as short as possible and relate only to the
number of States to be chosen as the criterion.

9. The CHAIRMAN confirmed that the vast majority of
delegations were in favour of alternative A, based on the
sole criterion of the number of States. He invited dele-
gations to indicate what figure they preferre-l.

10. Mr. TETU (Canada) said that his delegation would
have preferred alternative D but would accept the
majority view. However, it considered that the number of
States should be closer to 30 than to 20,

11. Mr. KRISHNAMURTHY (India) said that the ma-
jority of delegations had supported the proposal spon-

sored by his own delegation and those of Bangladesh and -

Uganda (A/CONF.89/C.2/L.15). That proposal had later
been espoused by the Australian delegation, with certain
slight changes (A/CONF .89/C.2/L.18). At its 7th meeting
the Committee had expressed its preference for alterna-
tive Y in document A/CONF.89/6 and had referred
it to the Drafting Committee. As the overwhelming ma-
jority had preferred the proposal in document
A/CONF.89/C.2/L.15, he considered that that proposal
- should be put to the vote.

12. Ms. BRUZELIUS (Norway) explained that her
delegation had supported the proposal in
A/CONF.89/C.2/L.15 subject to some reservations. It
had suggested that the Convention should enter into force
on the first day of the month after the expiry of one year
from the date of the deposit of the twentieth instrument of
ratification.

13. Mrs. SANPIETRO (Argentina) said that her dele-
gation would have preferred an alternative other than
alternative A. Like the Canadian delegation, her dele-
gation considered that the figure of 20 States was
insufficient. :

14. Mr. DETHIER (Belgium) said that his delegation

" furthest

would bow to the wishes of the majority, but would have
preferred alternative C; he added that in his delegation’s
opinion the number should be at least 30 States.

15. Mr. KRISHNAMURTHY (India) said that, after
consultations, the Ugandan delegation and his own
would accept the amendments proposed by Australia
(A/CONF.89/C.2/L.18).

~ 16. Mr. de BRUIIN (Netherlands), Mr. TERASHIMA

(Japan), Mr. HANKE (German Democratic Republic),
Mr. PALMER (United Kingdom) and Mr. KELLER
(Liberia) expressed a preference for the figure of 30 States.

17. Mrs. TYCHUS-LAWSON (Nigeria), Mr. BEL-
LAMY (Australia), Mr. LUKABU-KHABDUJI
(Zaire), Mr. MUSSO (Peru), Mr. ARREBOLA
(Cuba), Mr. DETHLEFSEN (Denmark) and Mr.
RAMSEY (United States of America) said that they
would be prepared to accept the figure of 25 States.

18.. Mr. MUCHUI (Kenya), Mr. HAROON (Pakistan),
Mr. DDUMBA (Uganda), Mr. KANG (Republic
of Korea), Mr. LAVINA (Philippines), Mr. VINCENT
(Sierra Leone), Mr. FARES (Democratic Yemen),
Mr. MAFALLDIOP  (Senegal), Mr. YEPEZ
(Venezuela), Ms. DSANE (Ghana), Mr. HEINZ
(Federal Republic of Germany), Mr. NARVAEZ
(Ecuador), ' Mr. WANSEK (United Republic of
Cameroon), Mr. GUEIROS (Brazil) and Mr.
KANYENYE (United Republic of Tanzania) expressed
a preference for the figure of 20 States.

19. Mr. JOMARD (Iraq) said that he would have pre-
ferred the number to be 15 States

20. Mr. SEMIKACHEV (Union of Soviet Socialist
Republics) said that a figure between 15 and 30 would be
acceptable to his delegation. .

21. The CHAIRMAN, noting that the principal figures
mentioned were 20, 25 and 30, suggested that those
figures should be put to the vote in the order stated.
22. Ms. BRUZELIUS (Norway) inquired whether a del-
egation would be able to participate in more than one
vote. ~ :
23. Mr. KRISHNAMURTHY (India), supported by
Mr. LAVINA (Philippines), said that if the Committee
voted in favour of the figure of 20 States it would become
unnecessary to vote on the other two figures.

24, Mr. PERE (France) said that, as India and Uganda
had accepted the Australian proposal which provided for
a period of one year, the French delegation would support
the figure of 20 States. He thought that, when voting on
the Australian proposal, the Committee might settle the
two questions of the period and of the number of States
by a single vote. :

25. Mr. HEINZ (Federal Republic of Germany) said

that the Committee should respect the terms of rule 39 of
the rules of procedure and vote first on the amendment
removed from the original proposal
(A/CONF.89/C.2/L.15), in other words, the proposal
that 30 instruments of ratification would be necessary for
the entry into force of the Convention; the next vote
would be on the figure of 25 instruments and the third one
on 20 instruments.
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26. Ms. BRUZELIUS (Norway) pointed out that there
was a clear majority in favour of the one-year period
provided for in the Australian proposal, and the only
point still in dispute was that concerning the number of
ratifications required.

27. Mr. JOMARD (Iraq) disagreed. He said that the
Australian proposal was the result of a compromise in
that the one-year period had been accepted on condition

that the requisite number of instruments of ratification
would be 20.

28. Mr. HANKE (German Democratic Republic) con-
sidered that the Committee should first vote on the
Australian proposal and then according to the procedure
proposed by the representative of the Federal Republic of
Germany.

29. The CHAIRMAN put the Australian proposal to the
vote.

30. There were 49 votes in favour, 2 against and 2
abstentions.

31. Mr. HANKE (German Democratic Republic),

speaking on a point of order, said that in the light of.

comments made at the previous meeting he had gathered
that the vote had related only to the one-year period
provided for in the Australian proposal, and not to the
number of ratifications.

32. Mr. DE BRUIIN (Netherlands), Mr. PALMER
(United Kingdom) and Mr. TERASHIMA (Japan) sup-
ported the view expressed by the representative of the
German Democratic Republic.

33. Mr. KRISHNAMURTHY (India), also speaking on
a point of order, said that the position was clear: a
majority of States had approved the Australian proposal
in its totality and hence also the number of 20 ratifications
mentioned therein. He considered, therefore, that there
was no need to reopen the debate.

34. Mr. GUEIROS (Brazil) said that, under the rules of
procedure, proposals could only be divided if the sponsor
requested that they be put to the vote separately. In the
particular instance, the vote which had just been taken
had shown a considerable majority in favour both of the
one-year period and of the figure of 20 instruments of
ratification.

35. Mr. HEINZ (Federal Republic of Germany) said

that before the vote the Chairman had expressed the view °

that there was no disagreement concerning the one-year
period and that that was the issue to be put to the vote
first. No objection having been voiced, it could be
assumed that the vote had related exclusively to that
proposal. That assumption was confirmed by the fact that
49 delegations had voted in favour; such a large number
would never have expressed a favourable vote if the
delegations had thought that they were voting on the
number of ratifications required. The Committee should
proceed to vote on the second issue and then on the whole
of the Australian proposal.

36. The CHAIRMAN explained that he had asked the
Committee to vote on the amendment proposed by
Australia, the effect of which was to modify the periods
referred to in paragraphs 1 and 2 of the original proposal.

He had not asked the Committee to vote on the whole of
the Australian proposal. '

37. Mr. BELLAMY (Australia) explained that his dele-
gation had been under the impression that it was voting for
the whole of its proposal. In view of the misunderstanding
regarding the vote, he considered that another vote
should be taken according to the procedure suggested by
the representative of the Federal Republic of Germany.

38. Mr. FAHIM (Egypt) supported the Australian

suggestion.

39. Mr. RAMSEY (United States of America), referring
to rule 28 of the rules of procedure, under which the
Chairman could permit the consideration of oral
proposals, proposed that the Committee should vote on
the motion for dividing the proposal, then vote on the oral
amendment for replacing the figure of 20 ratifications by
30, thereafter on the amendment proposing the figure of
25 ratifications, and lastly on the figure proposed in the
Australian amendment. ‘ v

40. Mr. SEMIKACHEV (Union of Soviet Socialist
Republics), supported by Mr. JACOBEUS (Sweden) and

by Mr. HEINZ (Federal Republic of Germany), pro-
posed that the Committee should follow the procedure
described in rule 37 concerning the division of proposals.

In that case, the Committee would first vote on the whole
of the proposal in document A/CONF.89/C.2/L.18 with

the exception of the requisite number of instruments of
ratification, acceptance, approval or accession, and there-
after on the figure to be inserted.

41. The proposal of the Union of Soviet Socialist Republics
was agreed 10.

'42. The CHAIRMAN invited the Committee to vote on

the proposal in document A;CONF.89/C.2/L.18 with the
exception of the number of instruments of ratification,
acceptance, approval or accession.

43. There were 50 votes in favour of the proposal.

44. The CHAIRMAN put to the vote separately the
figure of 30 instruments of ratification.

45. The figure of 30 instruments was rejected by 38 votes to
14, with 2 abstentions.

46. The CHAIRMAN put to the vote the figure of 25
instruments of ratification.

47. The figure of 25 instruments was rejected by 27 votes to
13, with 11 abstentions.

48. The CHAIRMAN put to the vote the figure of 20
instruments of ratification.

49. The figure of 20 instruments was adopted by 40 votes to
5, with 7 abstentions. :
50. Mr. NARVAEZ (Ecuador) formulated express res-
ervations concerning the voting procedure which had
been followed.

Article |

51. The CHAIRMAN invited the Committee to consider
the proposals by the German Democratic Republic and
by Norway concerning the revision or amendment of the
Convention. )

52. Mr. HANKE (German Democratic Republic),
introducing amendment A/CONF.89/C.2/L.6, said that

. Revision and amendment
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his delegation considered it necessary to introduce a new
article concerning the revision of the Convention and any
possible amendment thereof. The provisions in the pro-
posed paragraphs 1 and 2 were motivated by two
considerations: first, it should not be possible to revise or
amend the Convention except with the concurrence of a
substantial proportion of the States parties; secondly, the
procedure suggested was the same as that used in the case
of the CIM Convention of 1962, namely any revision
of the Convention or any amendment thereof would
enter into force if two thirds of the States parties to
the Convention had ratified or acceded to the new
instrument.

~53. Ms. BRUZELIUS (Norway), introducing amend-
ment A/CONF.89/C.2/L.26, said that her delegation
considered it desirable that the draft Convention should
contain a provision concerning revision and amend-
ment.

54. Commenting on the various paragraphs of the
proposal, she explained that paragraph 1 was modelled
on the opening clauses of other conventions and was self-
explanatory. Paragraph 2 provided that the request for
the convening of a conference should come from a fairly
large number of contracting parties. Paragraph 3, con-
cerning a decision to amend the Convention, proposed a
procedure consistent with the rules of procedure of most
conferences, namely that the decision should be taken by
a two-thirds majority of the contracting States present
and voting.

55. Paragraphs 4 and 5, which were interdependent,
reflected the substance of the proposal by the Germar
Democratic Republic. Paragraph 4 provided that amend-
ments should be ratified by a sufficient number of
contracting States, and paragraph 5 dealt with the case of
States not ratifying amendments. If either of those two
paragraphs was not accepted, the other one would
automatically have to be dropped as well.

56.. Her delegation attached special importance to para-
graph 6 of the proposal, which contemplated the closing
of the Convention on the entry into force of an

amendment. In the past, the fact that treaties had -

remained permanently open to ratification by States, even
if the number of parties decreased, had given rise to many
difficulties. That was the case with the Hague Rules and
the Brussels Protocol, even if they should be superseded
by the new Convention, inasmuch as there was nothing in
‘the provisions of the two earlier instruments to prevent
countries wishing to do so from acceding to them. It was
in the light of that consideration that the London
Convention of 1976 concerning the limitation of liability
for maritime claims contained a clause providing that on
the entry into force of the Protocol it would become
impossible for a State to ratify the Convention except in
its amended form. Such a clause was very useful for
maintaining balanced relationships, and without such a
clause confusion might ensue, as had occurred in the case
of air traffic, which was governed simultaneously by the
Warsaw Convention, the Hague Protocol to the Warsaw
Convention, the Guatemala Protocol and the Montreal
Protocol No.4, none of those instruments being closed to
participation by States.

57. 1f aclause on the lines of that proposed by Norway in
paragraph 6 of its amendment was appropriate, it should
be introduced into the new draft Convention, on the
grounds that, if at some time in the future an amending
protocol was adopted, only the countries becoming
parties thereto would be bound by the new provisions,
and the earlier instrument would remain open to ratifi-
cation by other States.

58. Mr. HANKE (German Democratic Republic) said
that, in the light of the Norwegian representative’s
comments concerning paragraphs 4 and 5 of her dele-
gation’s proposal, his delegation would withdraw its
amendment (A/CONF.89/C.2/L.6). v

59. Mr. SEMIKACHEV (Union of Soviet Sociahist
Repubilics) said that his delegation would be prepared to
support the Norwegian delegation’s proposal on con-
dition that paragraphs 3, 4, 5 and 6 were dropped. 1t was
surely for a future conference called pursuant to para-
graph 2 to decide for itself what procedure to follow with
regard to amendments and with regard to means of
avoiding the overlapping of provisions of different
conventions.

60. The CHAIRMAN said that two other proposals
were related to those he had mentioned earlier: the
proposal in document A/CONF.89/C.2/L.14, submitted
by the United Republic of Tanzania, and that in docu-
ment A/CONF.89/C.2/L.24, submitted by France.

61. Mr. MEGHIJI (United Republic of Tanzania) said
that his delegation’s proposal (A/CONF.89/C.2/L.14)
was intended merely to draw attention to the need for a
new article regarding the convening of a review
conference, without specifying how the conference should
operate. His delegation was inclined to favour the
Norwegian proposal, but would prefer a provision requir-
ing the convening of such a conference after the expiry of
a specific period, say three years; his delegation would
further prefer that an amendment of the Convention
should not be subject to the requirement of a two-thirds
majority decision. If those remarks were taken into
account, his delegation would be prepared to withdraw its
proposal. ,

62. Mr. PERE (France) said that his delegation would

" prefer the solution proposed by the Soviet Union, i.e. the

adoption of paragraphs 1 and 2 of the Norwegian
proposal, the remaining four paragraphs being dropped.
Those four paragraphs were fraught with risk, par-
ticularly paragraph 5. A two-thirds majority vote in
favour of an amendment to the Convention would mean
that the remaining one-third would have no choice but to
suffer the loss of the benefit of the Convention. By the
operation of the automatic denunciation clause in the
1924 Brussels Convention—regarding which his dele-
gation had already expressed its concern—those States
might find themselves in a legal vacuum, since they would
be denied the benefit of the existing Convention without
any chance of regaining status under the 1924
Convention. Accordingly, apart from the important
principle of respect for State sovereignty, there were
strong practical arguments in favour of dropping provi-
sions like.those in paragraphs 3, 4, 5 and 6 of the
Norwegian text.



408 Part II. Summary Records— Second Committee

means of a notification in writing addressed to the
Secretary-General of the United Nations.

“2. The General Assembly of the United Nations
shall decide upon the steps, if any, to be taken in respect
of that request.””*

93. The CHAIRMAN put the Indian delegation’s pro-
posal to the vote. , .

94. The proposal by India was rejected by 20 votes to 11,
with 20 abstentions.

95. The CHAIRMAN put to the vote successively para-
graphs 2 and 6 of the Norwegian delegation’s proposal
(A/CONF.89/C.2/L.26). ‘

96. Paragraph 2 was adopted by 46 votes to 1, with 1
abstention. ;

97. Paragraph 6 was adopted by 42 votes to 5, with 7
abstentions. ‘ ’

! Another proposal by India concerning amendments to the Conven-
tion was not considered.

Final, formal clauses (concluded)*
98. The CHAIRMAN suggested that after the word

~ “Hamburg” should be added the words “this thirty-first

day of March, one thousand nine hundred and seventy-
eight” and that the following final clause should be
referred to the Drafting Committee:

“IN WITNESS WHEREOF the undersigned pleni-
potentiaries, being duly authorized by their respec-
tive Governments, have signed the present Con-
vention.”

99. It was so decided.

Completion of the Committee’s work

100. The CHAIRMAN announced that the Committee
had completed its work. :

The meeting rose at 8.30 p.m.

* Resumed from the 7th meeting.




