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Netherlands - 
1. Ii? i t s  i n i t i a l  comments on the draft-convention on the  r ecogn i t ion  and 

i 
enforcement  of foreign a r b i t r a l  awards ( dGcument E/2822/Add. 4) the Netherlands ! 
Government conPined i t se l f  t o  ascer ta in ing  whether the d r a f t  contained anything it 
could  not  accep t .  The Government was of the opinion t h a t  it would be premature a t  
t h a t  t i m e  t o  fu rn i sh  de t a i l ed  comments on t h e  draf t .  

1 

Since then  ECOSOC has decided 
I to c a l l  a conference of p l en ipo ten t i a r i e s  wi th  t h e  ob jec t  of p repa r ing  a new 

# convent ion  on t h i s  subject  . The Netherlands Government cons iders  t ha t  the t i ine  

has now come 'CO present  further de t a i l ed  comments on the draf t -convent ion which 

w i l l  serve as  t h e  b a s i s  Tor t h e  work of the  conference. 
2. 

r e c o g n i t i o n  and enforcement of a r b i t r a l  awards made i n  t h e  t e r r i t o r y  of a S t a t e  

o'cher t h a n  the S t a t e  where t h e  recogni t ion and enPorcement are sought.  

Ne the r l ands  Government can accept this system. 
p r o p o s a l s  which aim a t  a l s o  including within t h e  sphere of opera t ion  of the 

convent ion  %lie recogni t ion and enforcement of c e r t a i n  a r b i t r a l  awards i n  the 

c o u n t r y  where these  awayds have been made. 

r e c o g n i t i o n  and enforcement of a r b i t r a l  awards i n  t h e  country where these awards 
have been made should remain subject  t o  the laws of t h a t  country.  

it c o n s i d e r s  it r i g h t  t h a t  t h e  t i t l e  of the draf t -convent ion r e f e r s  t o  the 

r ecogf l i t i on  and enforcement of "foreign a r b i t r a l  awards" 

3., 
a r t i c l e  I, s e c t i o n  2, should be iiicluded i n  t h e  convention. Although it i s  i n  
t he  i n t e r e s t  of in t e rna t iona l  t r ade  t h a t  t h e  convention should f i n d  the  widest 

p o s s i b l e  app l i ca t ion ,  it w i l l  be d i f f i c u l t  f o r  many a S t a t e  t o  accept  an obl iga t ion  
t o  r e c o g n i z e  and enforce a r b i t r a l  awards made i n  a country which has n o t  accepted 

I 

Under the terms of a r t i c l e  I, sec t ion  1, the convention w i l l  apply  t o  the 

The 
It cannot agree,  however, t o  the 

t I n  t h e  Government's opinion the 

For t h i s  reason 

The Netherlands Government deems it des i r ab le  t h a t  t h e  f irst  sen tence  of 

a s imilar  ob l iga t ion  i n  respect  of a r b i t r a l  awards made i n  the  S t a t e  concerned, 

The l i be r ty  t o  make the reserva t ion  set out i n  a r t i c l e  I, s e c t i o n  2, should 
%herefore, i n  t h e  view of t h e  Netherlands Government, be maintained. 

The r e s e r v a t i o n  mentionecl i n  the second sentence of a r t i c l e  I, sentence  2, 

has no r e l e v a n c e  fo r  the Netherlands as Netherlands law does not  d i s t i n g u i s h  
between commercial and non-commercial cont rac ts .  
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p i n t  ilie di-aik-conventioii is ilot cleai-. 

i i i  ai*i; icle IIi I_ S L ~  ( a )  that tlie airard should be based oii an "agreeiiient ii? wri t in$  . 
FYOM this it iAay b e  deducec? i;;iat the question uhether khere r e a l l y  17as ail "agreement" 

in t he  lepl sense should be decided according t o  the appl icable  law. 

Ccri'lmicixe 1s coliments Oi l  this provision, hovever, a r e  r a t h e r  v a ~ u e ,  17liereas iil 

t h e  iiii'zial cli-al-t of the Inter i la t ional  Chainber OT Commerce t h e  opposite vie17 

17a5 eiq2licit l lr  ~aaintai~iecl .  O n  t h e  otlier hand, it may be i n f e r r e d  from t h e  wording 

OS" t h e  in t roductory  pari; of a r t i c l e  IV t h a t  t he  validi'Ly of t h e  a r b i t r a l  c lause  o r  

agreement uildel. the q ~ ~ d i c a b l e  lax7 can only be t e s t e d  iil t h e  cases  enumerated i n  

t h a t  a r t i c l e ,  inore p e r t i c u l a r l y  i n  -the cases mentionect I_ sub ( g )  . The Netherlands 

Goveriiment considers  it irflportailt t h a t  it be l a i d  down, e i t h e r  i n  the  convention 

itself o r  i n  Llie explanatooi-y iaemorandvm accompanying it, t h a t  t h e  convention i s  not  

t o  be construed as  i f  it e:rclud.ed t m  p o s s i b i l i t y  of t e s t i n g  t h e  v a l i d i t y  of a 

s p e c i a l  agreement o r  a i -b i t ra l  c lause  under the  appl icable  law. 

5. 
a rb i t r a l  c lause,  tlie Netherlands Government holds that  the provis ion of 

a r t i c l e  111 - sub ( a >  i s  sa t i s f ac to ry .  

other  than t h a t  of an "agreement i n  writing," a re  necessary. 

6, 
";iaal and ~ p e i ~ a t i v e "  i n  the country i~hei-e it vas macte . 
i s  not  c e r t a i n  of t h e  exact conteilt of t h i s  coiicept. 

t o  i ad ica t e  tha t  there a r e  no ordiilarlr l ega l  means ava i lab le  aga ins t  the  award, and 
does the t e r n  "operative" apply t o  the p o s s i b i l i t y  of enforcing the award? 

iT such a re  -the meanings of these rrords can the  i'll-teat of t h e  fu r the r  s t i p u l a t i o n  

" tha t  i t s  enr'orcerieii t has ilo'i been suspended" be understood. That s t i p u l a t i o n  then  
rcfel-s  t o  the case vilere, al though an airbiti-a1 avaoi-d must be considered "operative" 

i n  t h e  sense here indicated,  it can nevertheless  not be enforced abroad on account 

of a sL1.spension of i t s  ei1Toi.cemen-b xrhich has subsequently occurred i n  t h e  country 

irhere the zward 17as made, e.g .  tlirougli an injunc-tion t o  stay execution obtained 

011 su r i a ry  appl ica t ion ,  Oi" a s  the r e s u l t  of an ac t ion  fo r  n u l l i t y .  If t h i s  i s  
the sense of the provision, t h e  iJetherlaiids Government considers the provis ion  

oii t h e  one hailcl, it i s  declared necessary 

The 

I n  r e spec t  of the f o r m 1  requirements t o  be met by t h e  spec ia l  agreement oi" 

Uiider Netherlaads law no formal requiremeats 

I n  a r t i c l e  111 _I sub ( b )  it i s  s t i p u l a t e d  that  t h e  award should have become 

The l!Jetherlands GoverninellC 

i s  t h e  word ' ' f ina l"  intended 

Oilly 

I 

I . . . 



E/CONF. 26/3/Add. 1 
English 
Page 4 

necessary b u t  irould l i k e  t o  see it c l a r i f i ed ,  ei'cher i n  t h e  convention or i n  t h e  
explanatory memorandum. 

7. 
enforcement of an a r b i t r a l  award must prove t h a t  t h e  conditions l a i d  down i n  
a r t i c l e  I11 sub ( h )  have been f u l f i l l e d .  

ar! a r b i t r a l  award would be charged with the  onus of proof of mostly negative f a c t s .  
A more equitable d i s t r ibu t ion  of t h e  onus of proof would be achieved i f  the part,y 

contesting the recognition o r  t h e  enforcement of an award were t o  be charged w i t ' h  

proving t h a t  i n  the  couiitry where t h e  award was made f a c t s  have occurred which 

stand i n  the  way of the  recognition or t h e  enforcement. 
reason f o r  demanding t h a t  t he  pa r ty  re ly ing  on the award should p o s i t  t h a t  the 

Under -the terms of a r t i c l e  V sub (b )  t h e  pa r ty  seeking recognition or - 

Under such a r u l e  t h e  p a r t y  r e ly ing  on 
I_ 

There would then  be no 

conditions i n  question have indeed been f u l f i l l e d .  

therefore  would consider it preferab le  t o  t r a n s f e r  t h e  provision of 

a r t i c l e  I11 
Government bears i n  mind tha t ,  i n  v i r t u e  of t h e  wording of t h e  in t roductory  p a r t  

of a r t i c l e  I V ,  the  competent au thor i ty  i s  a l s o  e n t i t l e d  t o  determine ex o f f i c i o  
t h e  existence of t he  grounds Tor r e f u s a l  of recognition or enforcement mentioned 

i n  t h a t  a r t i c l e .  

The Netherlands Government 

( b )  t o  a r t i c l e  I V  - sub ( e )  . I n  making t h i s  suggestion t h e  

On the  bas i s  of these  considerations, and i n  connexion with t h e  proposals fo r  
amendment t o  be made i n  paragraph 1.1 of these  comments, t h e  Netherlands Government 

suggests t h a t  a r t i c l e  I V  sub ( e )  should be read as follows: 

not f i n a l  or has not become operative, or i f  it has been annulled or i t s  execu-Lion 
suspended i n  the  country i n  which it was made". 

" e i t h e r  the award i s  - 

It may be remarked i n  passing t h a t  t he  Netherlands Government sees no 

reason why the draft-convention r e f e r s  i n  a r t i c l e  I V  - sub ( e )  t o  " the  award - t h e  
recognition or  enforcement of which i s  souglitl'. 

have r igh t ly  been omitted from the t e x t  of t h e  other sub-sections of a r t i c l e  I V .  
8. 
It i s  t o  be feared t h a t  p a r t i e s  wishing t o  eschew the consequences of a r b i t r a l  

awards may use t h i s  provision a s  a pre tex t  f o r  delaying t a c t i c s ,  and t h a t  t h e  

competent authority may find i n  it an encou.ragement t o  r e f r a i n  from applying t h e  

rules of the  convention. Moreover, even without such a provision, t h e  competent 

au thor i ty  w i l l  refuse t o  grant enforcement of an edward which, i n  i t s  opinion, 

SO vague and indef in i te  as t o  be incapable of recognition o r  enforcement"; it 
cannot be assumed t h a t  t he  competent au thor i ty  w i l l  f e e l  compelled by t h e  

These words seem superfluous and 

The Netherlands Government objects t o  the provision of a r t i c l e  IV - sub ( f ) ,  

1 1  i s  



convention t o  co-operate i n  something which it regards as impossible. 

reasons t h e  Netherlands Government proposes t o  s t r i k e  out  the sa id  provision. 
For these 

9 .  Under t n e  terms of a r t i c l e  I V  II sub ( g )  the competent au thor i ty  i n  the country 
where recogni-tion or  enforcement i s  sough-l; should determine whether t h e  agreement 

of the p a r t i e s  concerning the  composition of t h e  a r b i t r a l  au thor i ty  and t h e  a r b i t r a l  
procedure was lawful  i n  t h e  country where the  a r b i t r a t i o n  took place.  The 

Netherlands Government considers  t h i s  provision t o  be cor rec t .  111 p a r t i c u l a r ,  the 

Government cannot agree t o  the conception t h a t  the determination re fer red  t o  
should be le f t  t o  the competent au-tkority i n  t h e  country where t h e  award was made. 

In that case, i n  order  t o  prevent t h e  enforcement of an arbi t ra l  award, t h e  p a r t y  
concerned would be compelled, f irst  t o  i n s t i t u t e  an act ion f o r  annulment of t h e  
award i n  t he  country where the award was made, and subsequently t o  invoke the 

suspending force  of t h a t  a c t i o n  i n  t he  country where enforcement was sought. 
a double procedure would be complicated and cos t ly .  

Government t h e  i n t e r e s t s  of t he  p a r t i e s  a r e  b e s t  served by t h e  procedure envisaged 

i n  the d ra f t  -convention, according t o  which the competent au thor i ty  before  which 
an a c t i o n  f o r  recogni t ion  and enfofcement i s  brought determines the  v a l i d i t y  of 
t h e  a r b i t r a l  c lause  or agreement. 

10. 
a r t i c l e  111 - sub (b)  t o  a r t i c l e  I V  1_11 sub ( e ) ,  should be accepted, t h a t  would mean 
Eore thail j u s t  an a l t e r a t i o n  i n  the d i s t r i b u t i o n  of the  onus of proof,  

Such 
I n  the  view of t h e  Netherlands 

I f  t h e  proposal  made i n  paragraph 7 ,  t o  t r a n s f e r  t h e  provision of 

Iil that  

case a l e g a l  presumption would be created,  t o  w i t  t h a t  an a r b i t r a l  award s h a l l  be 

regarded as ":Cinal and operat ive"  u n t i l  -the contrary has been proven. 
of this presumption, however, i s  mi t iga ted  by t h e  f a c t  t h a t ,  a s  i s  t o  be seen 
from t h e  t e x t  of t h e  in t roductory  p a r t  of a r t i c l e  I V  and from points  51/53 of  

%lie Committee 1s comments, t h e  competent au thor i ty  i s  e n t i t l e d  t o  determine 

ex o f f i c i o  whether oile of t h e  grounds f o r  re fusa l  of recognition and enforcement 

mentioned i n  a r t i c l e  I V  e x i s t s .  

The force 

The Netherlands Government wonders whether t h e  t e x t  o f  t h e  convention ought 

I n  t h e  Government's opinion the draf t  does not t o  be c l a r i f i e d  i n  t h i s  r e s p e c t .  

not  d i s t i n g u i s h  s u f f i c i e n t l y  bet;ween, on the one hand, the l e g a l  f a c t s  011 vhich 

t h e  recogni t ion  and enforcement or t h e  r e f u s a l  o f  the  recognition aiid enforcement 

should be based, and, on t h e  o t h e r  hand, t h e  manner i n  which t h e  existence of 

these f a c t s  should be proved. This has r e s u l t e d  not only i n  the difficLllty 

I . . .  
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a l r e a d y  ind ica t ed ,  that;,  under t h e  terms of  a r t i c l e  I11 - sub (b)  and 

a r t i c l e  V I_ sub ( b ) ,  t h e  p a r t y  r e l y i n g  on the  a r b i t r a l  award has been charged 

i r i t l z  t h e  onus of proof of negative f a c t s ,  b u t  a l s o  i n  t h e  introduct ion,  by Lhe 

words "is s a t i s f i e d "  i n  a r t i c l e  I V ,  of a r u l e  of evidence which, I n  the system 
of the d r a f t ,  i s  out of p l ace  i n  t h a t  context ,  and furthermore i n  the t ransformation,  
by the i n s e r t i o n  i n  a r t i c l e  V - siih ( b )  of $lie words "documentary or other  evidence 

t o  prove", of a ru le  which need not  con ta in  more than a p r a c t i c a l  p rovis ion  i n t o  

a formal rule of evidence. 
These remarks a r e  no t  intended as a c r i t i c i s m  of t he  manner i n  which t h e  

d i s t r i b u t i o n  of t h e  onus of proof has been r e g u l a t e d  i n  t h e  draft-convention, 

b u t  only a s  an i n d i c a t i o n  t h a t  i n  t h e  draf t -convent ion t h e  rules of subs tan t ive  

aw and the r u l e s  of evidence have no t  been s u f f i c i e n t l y  separated.  

. On the basis of what has been said i n  the preceding paragraph the Netherlands 

eriiment p r  opo s e s : 

f i r s t l y ,  t h a t  a r t i c l e  I V  should be read as follows: 

"Without p re jud ice  t o  the  p r o v i s i o n  of A r t i c l e  111, reco@xi.tion 
and enforcement of t he  award may on ly  be refused i f  

( a )  the  s u b j e c t  matter of t h e  award.. ." e t c .  

(b ) / (h )  t h e  word " tha t"  a t  t h e  beginning  of each sub-section and 
where appropr ia te  i n  the rest of the sentences should be s t ruck  out .  

For tlie text of a r t i c l e  IV sub ( e )  see paragraph 7. 
secondly, t h a t  a r t i c l e  V - sub (b) should be read as fo1lows: 

" ( ' 0 )  the v a l i d  wr i t ten  s p e c i a l  agreement or a rb i t r a l  c lause on which 
the award was based or  a du ly  au then t i ca t ed  copy thereof" ,  

t h i r d l y ,  t o  i n s e r t  a f t e r  a r t i c l e  V a new a r t i c l e  conceived as :Follows: 

"The p a r t y  seeking recogni t ion  or enforcemenb of the award s h a l l  be 
deemed t o  have proved prima f a c i e  t h e  exis tence of the award and the 
s p e c i a l  agreement or  a rb i t r a l  c l a u s e  on which it was based by the 
supply of the documents meiitioned i n  Article V. 

l 

Unt i l  proof of the conkrary the award sha l l  be deemed t o  be 
f i n a l  and ope ra t ive ,  

The party contest ing t h e  r ecogn i t ion  or  tlie enforcement of the 
award s h a l l  prove the f a c t s  or  circumstances which gave rise t o  the 
app l i ca t ion  of one o r  more of t h e  paragraphs ( a )  - (h) of Art ic le  IV, 

/... 
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un les s  t h e  competent au tho r i ty  i n  t h e  country where recognition o r  
enforcement i s  sought is satisfied, a f t e r  e:: o f f i c i o  inves t iga t ion ,  
of the presence of such f a c t s  or circumstances.” 

12. Even i f  the  proposa ls  made under paragraph 7 should c o t  be accepted, t h e r e  
would, i n  the view of t h e  Netherlands Government, be grounds f o r  c l a r i f y i n g  t h e  

convention i n  r e s p e c t  of -the d i s t i n c t i o n  between rules of subs tan t ive  law and r u l e s  

of evidence. 

iii t h e  sense of t h e  proposa l  made i n  -the preceding paragraph, except f o r  t h e  
second c l ause  contained i n  the proposed new a r t i c l e ,  and a r t i c l e  V sub (b)  

then  be amended i n  a manner 1:hich would make it  c l e a r  t h a t  tha t  provis ion  can no 

longer b e  regarded as a formal ru l e  of evidence, 

13. Under t h e  terms of a r t i c l e  V I  of’ t h e  d r a f t  t he  new convention w i l l  not 

a f f e c t  the v z l i d i t y  of o the r  i n t e r n a t i o n a l  agreements entered i n t o  by t h e  

con t r ac t ing  States .  Consequently, t h e  ex i s t ing  Geneva conventiori w i l l  a l s o  

remain i n  f o r c e  between S t a t e s  becoin iq  p a r t i e s  -to t h e  new convention. 

w i l l  be t h a t  a claimant ‘i~ho wishes t o  proceed t o  enforcement can base  h i s  r i g h t  

t o  obta in  an exeyua-tur cumulatively on the Geneva convention a s  w e l l  a s  on the 

new convention. The con te s t an t  w i l l  only be ab le  t o  ave r t  enforcement i f  he 

succeeds i n  pi-eventing eiil‘orcenieiit i n  v i r t u e  of both conventions by exceptions 
based on either of the two conventions separately.  

I n  that case  t o o  t h e r e  .crould be grounds for i n s e r t i o n  of an a r t i c l e  

should 
I_ 

The result 

Although t h e  s i t u a t i o n  which w i l l  have thus been crea ted  may be somewhat 
complex, the Netherlands Government never the less  does not  consider it unfair;  
it should be remembered t h a t  one of the pr i i ic ipa l  mot,ives for t h e  renewed study 

of t h i s  subjec t -mat te r  was the d e s i r e  t o  graiit t o  t h e  p a r t y  r e ly ing  on an a r b i t r a l  
award more ample p o s s i b i l i t i e s  i n  r e spec t  of recogflition and enforcement than 

were l a i d  down i n  t he  Geneva convention. For this  reason t h e  Netherlands 
Government can agree t o  the p a r a l l e l  existence of the two conventions. 

March 1958. 




