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The neeting was called to order at 10.10 a.m

| NTERNATI ONAL CCMMERO AL ARBI TRATION (A/ON 9/112 and Add. |, A/ CN 9/113,
A CN 9/114) (conti nued)

Draft UNCITRAL Arbitration Rul es

Article 13

1. M. MELIS (Austria) suggested that article 13 shoul d be del et ed.
2. M. TSEGAH (Ghana) suggested that it should be placed after article 8.

3. M. LEBEDEV (Unhion of Soviet Socialist Republics) expressed a desire to retain
the article, particularly in view of the decision taken the previous day concerning
articles 7 and 8. The order of the articles coul d, however, be rearranged as
suggested by the representative of Chana.

4 M. DEY (India) agreed that the article should be retained and that it shoul d
followarticle 8.

5. M. HOTZMANN (Uhited States of America) suggested that the substance of
article 13 mght not need to constitute a separate article but could be nmerged with
either article 7 or article 8.

6. The CHAI RVAN pointed out that since the provisions of article 13 applied to
both articles 7 and 8 that mght entail needl ess repetition in those two articles.

7. M. JENARD (Belgiun) said that in the French text it mght be nore appropriate
to end the sentence with the words "acconpagnés si possible d' une déscription de
leur titre" instead of the present |engthier wording.

8. The CHAIRVAN said that article 13 would be referred to the drafting group
whi ch woul d take all the comments that had been nmade into account.

Article |4

9. M. PIRRING (Federal Republic of Germany) said that article 14, paragraph 1,
shoul d state clearly that both parties had an equal right to be heard even though
that was already inplied in the present wording.

10. M. RJZI KA (Czechosl ovakia) agreed that the notion of inpartiality of
treatment of the two parties should be devel oped.

11. M. DEY (India) suggested that the concern expressed by the representative of
the Federal Republic of Germany might be nmet by stipulating i n paragraph 1 that
the parties should also be treated with equality with regard to the opportunity to
be heard.
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12. The CHAI RVAN suggested that the representatives of the Federal Republic of
Germanyg Czechosl ovakia and I ndia should draft a formula for insertion in
par agr aph 1.

13. M. DOWE (Cbserver for the International Chanber of Commerce) pointed out
that the issue of arbitration solely on the basis of documents, dealt with in
article 14, paragraph 2, was an inportant one and he suggested that the follow ng
sent ence should be added: "Both parties should be given a full possibility of
presenting their case."

14. M. TSEGAH (Ghana) said that the first sentence of paragraph 2 was unnecessary,
for the arbitrators were the persons best qualified to deternine howthe proceedi ngs
shoul d be conducted. Moreover, it should not be for the parties to choose whet her
to be heard orally or not.

15. M. JENARD (Belgium) agreed with the representative of Chana that the
arbitrator should be able to determ ne whether or not an oral hearing was necessary.
If the choice was left to the parties, they night opt for an oral hearing in order

to del ay the proceedings.

16. M. SZASZ (Hungary) said that he considered the first sentence very inportant
since oral hearings were the usual practice in Hungary. H's delegation could go
along with the addition proposed by the representative of the International
Chanber of Commer ce.

17. M. GEVARA (Philippines) said that in the Philippines the normal practice in
arbitration cases was to have oral hearings. Accordingly, he suggested that the
ideas in paragraph 2 be reversed; thus, arbitrators woul d hol d hearings as a nor nal
practice but, if the parties so requested, they could conduct the proceedi ngs
solely on the basis of docunents.

18. M. DZKIEWCZ (Poland) said that his delegation preferred the alternative
wording contained in article 14, paragraph 3, in docunment A/ ON 9/113.

19. Ms. BELEVA (Bulgaria) said it was essential that the parties be summned to
present their argunents orally since the national |egislation of nost countries and
the international conventions on the recognition and execution of arbitral awards
contai ned clauses stipulating that an arbitral award nmust be acconpani ed by proof
that the parties had been summoned and given an opportunity to present their
argurrents orally.

20. Ms. OEKUNLE (N geria) stressed that flexibility and the ability to call on

expert testinmony was crucial to the arbitration proceedings. The first paragraph,
whi ch pointed to the need for equal treatnment of the parties, was very inportant.

It should al so be stipulated sonewhere in paragraph 2 that parties should be given
every opportunity to present their arguments either orally or in witing.
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21. M. GQEST (Whited Kingdom) said that paragraph 2 seened a reasonabl e
conproni se between the views of those who wi shed to enphasize the priority of
oral proceedings and those who wi shed to | eave the choi ce of whether or not to
have oral hearings entirely up to the arbitrator. H s delegation therefore
agreed with the representative of Ngeria that, in principle, the wording of
par agraph 2 shoul d be retai ned.

22, M. HOTZNANN (Uhited States of Anmerica), M. MELIS (Austria) and
M. ST. JOHN (Australia) said that they, too, believed that paragraph 2
represented a reasonabl e conprom se.

23. M. STRAUS (Cbserver for the International Comm ssion for Commercial
Arbitration and the Inter-Anerican Commerical Arbitrati on Conmi ssion) pointed
out that the nmatter had been discussed at length at the Fifth International
Arbitration Congress and article 14, paragraph 2, essentially reproduced the
consensus whi ch had been reached at that tine.

24. M. LEBEDEV (Whion of Soviet Socialist Republics) said that although, in
principle his delegation supported the views of the representatives of the

Phi | i ppi nes, Poland and Bul garia regarding the preference for oral hearings, it
recogni zed that paragraph 2 represented an attenpt to reach a conpronise sol ution.
He proposed an anendnent to the effect that a party might request an oral hearing
at any stage in the proceedings, not just at the begi nning.

25. The CHAIRVAN, summing up, said that, in viewof the differences of opinion,
t he best course would seemto be to retain the existing text.

26. M. PIRRING (Federal Republic of CGermany) said that the additional sentence
proposed by the representative of 10C could be included in article 14, paragraph 1.

27. The CHAI RVAN suggested that the representative of 1QC should join the drafting
group conposed of the representatives of the Federal Republic of Gernany,
Czechosl ovakia and India to work out a wording for that paragraph.

28. |f he heard no objection, he would take it that the USSR proposal was
acceptable and that it should be referred to the drafting group. The Sovi et
representative night also wishto join the group.

29. |t was so deci ded.

30. M. HOTZNMANN (Lhited States of Anerica) said that his del egation had
difficuty with the stipulation in article 14, paragraph 2, that the arbitrators
shoul d deci de whet her the proceedi ngs shoul d be conducted sol ely on the basis of
docunments and other witten materials; in some cases it night also be necessary
to inspect goods. Although that right was inplied under other articles of the
Rules a party might try to use article 14 to prevent the arbitrator from doing
s0. He suggested that a provision should be added to the effect that in any
case, the arbitrator mght provide for an inspection of goods or other property
during the course of the arbitration proceedi ngs.
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31. M. RCEHRCH (France) said that the probl emcoul d be overcone by adding the
words "or partially" after the word "solely".

32. M. PIRRUING (Federal Republic of Gernany) suggested that the word "sol el y"
shoul d sinply be del et ed.

33. M. NANTILLA-MOLI NA (Mexico) suggested that the nmatter was already covered by
article 20, paragraph 3.

3k. M. QEST (lhited Kingdonm) said that since article 15 inplied that the
arbitrators could inspect goods and property, article 14, paragraph 2, should
sinply provide for a choice between holding a hearing or having the proceedi ngs
conducted wi thout a heari ng.

35. The CHAI RVAN suggested that the drafting group set up to redraft article 14,
paragraph 1, should also try to. work out an acceptable solution to article 14,
par agr aph 2.

36. |t was so deci ded.

37. M. HATZNMANN (Lhited States of America) said that it should be nmade clear
indraft article 14 that the arbitrators had the power to delegate to others the
performance of certain secretariat functions. That was in fact a very frequent
practice. Accordingly he proposed that the follow ng paragraph shoul d be added

at the end of draft article 14: "The arbitrators may arrange to obtain secretariat
services in connexion with the arbitration to be performed by the appointing
authority, if it is an institution and consents to do so, or by a secretary of

the tribunal to be chosen by the arbitration tribunal." 1t would be reassuring to
parties using the draft rules to knowthat such del egation of functions woul d
only be of an institutional nature and woul d i nvol ve a nmenber of the secretariat
under the control of the tribunal.

38. M. RCEHRICH (France) said that, since arbitrators were free to organi ze the
adnmini strative aspects of their work as they saw fit, it was not necessary to
include a provision relating specifically to the del egation of functions.
Furthernore, such a provision night have the opposite effect to that foreseen

by the United States representative, since parties to a dispute agreed to pl ace
thensel ves in the hands of arbitrators and not of sone unknown institution or

or persons.

39. M. PIRRUING (Federal Republic of Germany) agreed with the views expressed by
the representative of France. The draft rules under consideration related to an
ad hoc arbitration procedure, and the provision proposed by the representative

of the United States woul d be inconsistent with such a procedure.
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40. M. MLIS (Austria) agreed with the views expressed by the representatives
of France and the Federal Republic of Germany. The adoption of the United States
proposal mght conplicate the arbitration procedure, mslead the parties to a
dispute and limt the freedomof the arbitrators. Consequently, the proposed
provision woul d be contrary to the spirit of the draft rules.

41, Ms. OYEKUNLE (N geria) associated herself with the views by the
representatives of France, the Federal Republic of Germany and Austria. The
adoption of the Uhited States proposal nmght not serve the best interests of
devel opi ng countries since it would nean that secretariat duties could be

del egated only to the appointing authority and not to secretariat services
available locally. Such a provision woul d mean extra costs whi ch a devel opi ng
country could ill afford.

42. M. SZASZ (Hungary) agreed with the views expressed by the previous speakers.
He suggested that, if it was to be nentioned at all, the question of admnistration
shoul d be raised during the consideration of costs.

43. M. NANTI LLA-MOLI NA (Mexico) agreed with the views expressed by the previous
speakers.

4. M. HOTZVMANN (Uhited States of Arerica) said that, inthe light of the views
expressed by a nunber of del egations, he would withdraw his proposal. He agreed
with the representative of Hungary that the matter could be considered under the
headi ng of costs.

45. M. STRAUS (Cbserver for the International Council for Commercial Arbitration
and the Inter-Anerican Commercial Arbitration Commission) inforned the Commttee
that the Inter-Arerican Cormercial Arbitration Comm ssion, which consisted of the
United States and the Latin American countries, had agreed in principle to adopt
the Draft Arbitration Rules when they cane into effect. The Rules should not,
however, preclude the del egation of adninistrative duties by the arbitrators.

46. Referring to the observation made by the representative of Nigeria, he sad
that, in the viewof many Latin Amrerican countries, the use of an appointing
authority woul d reduce rather than increase costs.

47. The neeting was suspended at 11.15 a.m and resuned at 11.30 a.m

48 M. DZIKIEWCZ (Pol and) suggested that article 14, paragraph 3, shoul d be
replaced by article 14, paragraph 4, of the alternative draft provisions
(A/CN 9/ 113), whichwas nore explicit.

k9. M. SANDERS (Special Consultant to the UNCI TRAL secretariat) pointed out that
article 14, paragraph 4, of the alternative draft provisions placed the onus on
the arbitrators to ensure that the docunment or information in question had been
communi cated to the other party before they acted upon it. Failure to do so night
be used as a pretext by one of the parties to initiate annul nent proceedi ngs.
Article 14, paragraph 3, of the integrated text, on the other hand, constituted a
warning to the parties; the arbitrators were accordingly entitled to presume that
the provision had been inpl enent ed.
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50. M. PIRRUNG (Federal Republic of Germany) agreed with the Special Consultant,
and felt that article 14, paragraph 3, should be retained as it stood.

51. M. NANTILLA-MLI NA (Mexico) pointed out that it was not always possible to
conply with that paragraph when only one original version of a docurment existed.
Addi tional wording should therefore be included in order to ensure that either the
original docurment or a copy of it could be sent to the other party.

52. The CGHARVAN replied that that point was covered by the principle of fairness,
whi ch coul d be assuned to apply to all paragraphs of article 14.

53. M. ST. JON (Australia) saidthat he was satisfied with the current text

of paragraph 3. He pointed out that, under article 14, paragraph 4, of the
alternative draft provisions (A/CN. 9/113), the party supplying the material to the
arbitrators mght withhold it fromthe other party until a late stage in the
proceedi ngs. Furthernore, that provision did not ensure that all material
supplied to the arbitrators by one party was communi cated by that party to the
other party, but merely that such material could not be acted upon by the
arbitrators until it had been so communi cated. He therefore suggested that
article 14, paragraph 3, of the integrated text (A ON 9/112) shoul d be retai ned.

54, It was so deci ded.

Article 15

55. M. JENARD (Belgiun) said that he preferred the wording of article 15,

paragraph 1, contained in docunment A/ON 9/113 to that in the integrated text.

56. Ms. OEKUNLE (Nigeria) said that the arbitrators shoul d not be given absol ute
power to decide on the place of arbitration. Consequently, she proposed that the
words "having regard to the exigencies of the arbitration" should be added at the
end of paragraph 1.

57. M. HOTZNMANN (Lhited States of Anerica) saidthat, while he had no objection
to the substance of the N gerian proposal, he felt that the word "exi genci es"

was unsuitable, since it neant urgent needs. He proposed, therefore, that the
words "provided that the arbitrators deternined this in the interests of the
efficient conduct of the arbitration" would be preferable to those proposed by the
representative of N geria.

58. M. NANTILLA-MLINA (Mexico) saidthat, in his view, the proposal of the
representative of Ngeria added little to the paragraph in question. In choosing
the place of arbitration, the arbitrators nmust take account of their own interests.

59. M. SZASZ (Hungary) said that it nmight be useful to incorporate a general
rule to the effect that arbitrators shoul d al ways adopt the | ess expensive
solution if it was not contrary to the interests of justice.

60. M. RCEHRCH (France) supported the N gerian proposal and suggested that the
word "besoin" in the French text should be replaced by "necessité", which would
strengt hen the provi sion.
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61. M. QJEST (Whited Kingdon) said that, rather than enbark on a series of
explicit provisions, it would be preferable to assune that the powers accorded
under article 15 woul d be exercised in good faith and taking account of all
consi derati ons.

62. M. LEBEDEV (Wnion of Soviet Socialist Republics) noted that, while article 15,
paragraph 3, provided that the parties should be given sufficient notice of the

i nspection of goods, other property or docunents, paragraph 2 made no nention of
such prior notice. Perhaps the Secretariat could provide sone clarification.
Moreover, it mght be possible to deal with the question of hearings under

article 22.

63. M. SANDERS (Special Gonsultant to the UNO TRAL secretariat) said that the
Secretariat had avoi ded going into detail with regard to the hearing of w tnesses
inarticle 15, since the subject was dealt with in detail in article 22. The
guestion of inspection, on the other hand, was not dealt with el sewhere in the
draft rules.

64 M. HOATZMANN (Lhited States of Anerica) said he assumed that the drafting
group woul d deal with the word "exigencies" in paragraph 2 in the sane way as in
par agr aph 1.

65. M. NANTILLA-MOLINA (Mexico) noted that there was a di screpancy between t he
words "interin¥, "préparatoires" and "provisionales" in the English, French and
Spani sh texts respectively. Accordingly, it would be preferable to delete them

66. The CHAIRVAN said that, if he heard no objection, he would take it that the
Conmittee agreed to delete the words referred to by the representative of Mexico
and to anend the end of paragraph 2 in the sane way as paragraph I.

67. |t was so deci ded.

68. The CHA RVAN said that, if he heard no conment, he would take it that the
Conmittee wished to retain article 15, paragraph 3, as it stood.

69. |t was so deci ded.

70. M. GJEVARA (Philippines) pointed out that article 15, paragraph 4, could be
interpreted to mean that the award nust be witten at the place of arbitration.
He therefore suggested that, in order to avoid any question as to the validity

of the anard if it was witten el sewhere, the word "made" shoul d be repl aced by

t he word "promul gated" or "issued".

71. Furthermore, it nmight be preferable to transfer the paragraph to article 27,
whi ch was concerned with the award itself.

72. The CHAIRVAN noted that the wording of paragraph 4 conforned to the 1958
New York Convention on the Recognition and Enforcenent of Foreign Arbitral Awards.

l.o..
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73. M. MLIS (Austria) agreed with the representative of the Philippines. It was
comon practice for the anward to be witten by the chairman of the arbitral
tribunal other than at the place of arbitration and then circul ated by post to the
arbitrators for their signature.

74. Accordingly, paragraph 4 should either be deleted or reworded in order to
make it clear that that practice was permtted. He also agreed that the paragraph
shoul d be transferred to article 27.

75. M. STROHBACH ((bserver for the Gernan Denocratic Republic) took the view

that paragraph 4 should remain in article 15, since it was of great inportance from
the point of viewnot only of expense but also of the recognition and enf orcenent

of the applicable law and acted as a guide to the parties and the arbitrators when
determning the place of arbitration.

76. M. GQUEST (Lhited Kingdon) drew attention to article V of the 1958 New Yor k
Convention, which covered a situation in which recognition and enforcenent of the
award mght be refused. |If an award was formulated at a place other than the

pl ace of arbitration, there was a greater possibility of challenging it under
article Vof that Convention than if it had been made at the place of arbitration.

77. Qdearly, it could be inconvenient to the arbitrators to have to reassenbl e at
the place of arbitration in order to nmake the award, but in viewof the probl ens
that might arise with regard to the question of the applicable | aw, he felt on

bal ance that paragraph 4 should be retained. Furthernore, it should be couched
inthe sane ternms as the equival ent provision of the 1958 New York Conventi on.

The use of the word "promul gated" or "issued" mght cause confusion; in that case,
it would be better to delete paragraph 4, so that the arbitrators were not
required to make the award at the place of arbitration.

78. M. NANTILLA-MLINA (Mexico) felt that paragraph 4 should be retained. It
shoul d not, however, be interpreted to nean that the award nmust actually be
witten and signed at the place of arbitration, since it was a very reasonabl e
practice to wite and sign the award el sewhere. The rule shoul d stipul ate that
the award must be nade at the place of arbitration, without regard to the place
where it had actually been witten and signed.

79. M. LEBEDEV (Lhion of Soviet Socialist Republics) felt that the substance of
paragraph 4 should be retained, since it had an inportant bearing on the question

of conpliance with the award. He agreed with the representative of the United

Ki ngdomthat the wordi ng should conformto that of the 1958 New York Conventi on.

Per haps the substance of paragraph 4 could be incorporated in paragraph 1, which
could be reformulated in such a way as to lay down that the arbitration proceedings,
including the award, nust be held at the place agreed upon by the parties or, if
they failed to reach agreenent, then at the place determned by the arbitrators.

80. M. MELIS (Austria) acknow edged that the United Ki ngdomrepresentative had
put forward a convincing argunent with regard to the question of conpliance with
article V of the 1958 New York Conventi on.
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(M. Melis, Austria)

81. (n the other hand, he wondered whet her paragraph 4 could be interpreted to
nmean that the physical presence of the arbitrators was required at the place of
arbitration for the purpose of making the award. Such a requirenent woul d give
rise to additional costs for the parties and the possibility of delay before the
award was actually made. There were a few countries where such a provision had
been retained, with the result that many arbitrators refrai ned from choosi ng
such countries as the place of arbitration. The great majority of awards were
witten at places other than the place of arbitration, yet he did not know of
any cases of refusal to enforce the award under article V of the New York
Convent i on.

82. The CHAl RVAN pointed out that, in cases where an award was witten and
signed in a place other than the place of arbitration, it was for the tribunal
that enforced the award to deci de where the award was deened to have been nade.

83. Paragraph 4 nerely enabl ed the parties to hold the arbitrators responsible if
they made the award other than at the place of arbitration, with the result that
one of the parties mght refuse to recogni ze or enforce it.

84. M. DEY (India) endorsed the views of the United Kingdomrepresentative.
Paragraph 4 was an inportant provision which shoul d be retained.

85. M. SANDERS (Special Consultant to the UNC TRAL secretariat) agreed as to the
i nportance of paragraph 4, especially in viewof article V of the 1958 New Yor k
Conventi on, under whi ch the place where the award was nade was al so the pl ace
where any request nust be nade for setting aside the award.

86. Replying to the representative of Austria, he said that the fact that an

award stated that it had been made at a particular place did not mean that it

had actual |y been signed there. It was a common practice for the award to be
drafted el sewhere, and the 1975 ICC Rules of conciliation and arbitrati on gave
expression to that practice by stating that the arbitral award woul d be deemned
to be made at the place of arbitration.

87. He took the viewthat it was probably better to retain paragraph 4 as
currently worded.

88. The CHAI RVAN suggested that, although a najority favoured retaining the
current wording of article 15, paragraph 4, which conforned to the New York
Convention, a drafting group conposed of the delegations of N geria and France
shoul d consi der the various suggestions that had been made for redrafting the
par agr aph.

89. |t was so deci ded.

Article 16

90. M. PIRRING (Federal Republic of Gernany) drew attention to the commentary
on article 16 (A/CN. 9/H2/ Add.l) in which it was suggested in a foot-note that
article 16, paragraph 1, shoul d be replaced by a revised text.



ACON99/C2/SR 6
Engl i sh
Page 11

91. M. GQEST (Uhited Kingdom) took the viewthat the suggested additional
wor di ng was unnecessary, Since any conpetent arbitrator woul d invaribly consult
with the parties before deternining the language to be used. He therefore
suggested that the additional stipulation should be confined to the commentary.

92. |t was so deci ded.

93. M. ST. JON (Australia) suggested that it shoul d be made clear either in
article 16 or in a general provision elsewhere that the arbitrators were
entitled to take majority deci sions.

94. The CHAI RVAN agreed that such a provision was inportant, and suggested that
the matter mght best be dealt with by expanding the relevant provisions of
article 27.

95. M. SAWERS (Special Consultant to the UNO TRAL secretariat) suggested that
such a provision could be inserted in article |4, paragraph 1.

96. The CHAI RVAN suggested that a special drafting group mght be appointed to
consider forrmulating a general provision to cover nmajority decisions, since
decisions were dealt with not only in article 14 but al so el sewhere.

97. M. STRAUS ((bserver for the International Council for Comrercial Arbitration
and the Inter-Amrerican Commercial Arbitration Comm ssion) suggested that, when

such a provision was being fornulated, it mght be necessary to distinguish

bet ween procedural decisions and those relating to the award itself. He suggested
that procedural decisions mght be taken by the chairnan rather than by a

majority; such a procedure woul d be quicker and nore efficient, and woul d probably
be just as fair to the parties.

98. The CHAI RVAN suggested that the matter mght be dealt with when the provisions
relating to decisions were considered.

99. M. PIRRNG (Federal Republic of Gernany) suggested that consideration m ght
be given to the possibility of replacing the word "arbitrators" by the words
"arbitration tribunal ".

100. The CHAI RVAN suggested that that matter should be considered after the

Commttee had concl uded consideration of section IIl of the Draft Arbitration
Rul es.

The neeting rose at 12.45 p.m




