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The neeting was called to order at 3.05 p. m

| NTERNATI ONAL COMMERO AL ARBI TRATI ON (A/ONL 9/ 112 and Add. |, A/ CN 9/113, A QN 9/114)
(conti nued)

Draft UNO TRAL Arbitrati on Rul es

Article 8

1. The CHAIRVAN said that the Coomittee had al ready decided on article 7, and
article 8 nust clearly followthat article as far as possible since it was related
toit. Article 8, paragraph 1, was straightforward. |n paragraph 2, the fornula
that was used for article 7, paragraph 2, could be followed, so as to provide for
inpartiality in cases where an appointing authority appointed the arbitrators.
Paragraph 3 provided for a systemof notification |ike the systemwhich woul d be
followed in choosing a sole arbitrator.

2. M. JENARD (Belgiun) said that if paragraph 3 was to be nodified i n accordance
with his delegation's proposals and with the conprom ses reached on article 7,

the neans by which the claimant was notified should be left to the discretion of
the respondent; there should thus be no reference to telegramand telex. It had
been agreed at the previous meeting that the procedure shoul d begin after receipt
of the claimant's notification of the appointnment of an arbitrator, rather than
after the receipt of the notice of arbitration. The wording of paragraph 3 (b)
shoul d be changed so that either party could apply to the authorities mentioned in
article 7, paragraph 4.

3. The CHAIRVAN said that the question of the nationality of the appointing
authority also arose. It was not very practicable to nodel paragraph 3 on the
procedure for the choice of a sole arbitrator and all owthe party whi ch naned one
arbitrator to have the second arbitrator named by a national authority. Thus under
article 8, paragraph 3 (b), the claimant woul d be able to apply to the international
authority, and if that was the Pernanent Court of Arbitration at The Hague, the
Court woul d designate an appoi nting authority which woul d designate an arbitrator,
wi t hout, of course, using alist-procedure.

4. He asked whether the 15-day tine-linmt provided for in article 8, paragraph 4,
was acceptabl e to del egati ons.

5. M. MANTI LLA- MOLI NA (Mexi co) suggested that the tinme-l1int shoul d be extended
to 30 days so as to facilitate negoti ations.

6. M. TSEGAH (Ghana) supported that suggestion; comrunications were often very
sl ow, especially in devel opi ng countri es.

7. The CHAIRVAN said that if he heard no objection he would take it that the
proposal to extend the time-limt to 30 days was acceptabl e.
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(The Chai rman)

8. The rest of article 8 was straightforward as it was inline with the rules for
t he appoi ntnment of a sole arbitrator.

9. M. PIRRUNG (Federal Republic of Germany), referring to article 8, paragraph 4,
said that his delegation did not consider it useful to provide that parties shoul d
endeavour to reach agreenent on the choice of the presiding arbitrator in cases
where the two arbitrators could not agree. He therefore proposed that the second
sentence of the paragraph should be omtted, so that if the two arbitrators could
not agree on a presiding arbitrator the appointing authority woul d take the
decision. That would avoid the | engthy procedure entailed when two time-limts came
into operation, one for the arbitrators and one for the parti es.

10. M. SZASZ (Hungary) agreed that the procedure provided for in paragraph 4 woul d
be too lengthy; if the two arbitrators appoi nted by the parties could not agree

on a presiding arbitrator, there was no reason to go back to the parties. Al though
they coul d, of course, give advice, it would prolong the procedure too nmuch to

all owthemto choose the presiding arbitrator.

11. The CHARVMAN said that it would be logical inthe light of article 7 to give
the parties the possibility of agreeing on an appointing authority; that woul d
avoi d constant recourse to the Permanent Court of Arbitration at The Hague.

12. M. SZASZ (Hungary) said he was concerned about the I ength of the procedure
provided for in article 8, paragraph 4. If after 30 days two arbitrators coul d not
decide on the presiding arbitrator, even after consulting the parties, there was no
point in setting a further 30-day tine-limt.

13. The CGHAIRVAN said that the Committee could followarticle 7 and provide that,
if within 30 days the arbitrators could not agree on a presiding arbitrator and
the parties could not agree on an appointing authority, the matter coul d be
referred to the Permanent Court of Arbitration at The Hague.

14, M. HOTZMANN (Lhited States of Anerica) said that that conprom se sol ution
coul d be very inpracticable since the arbitrators and the parties would be trying
to reach agreenent at the sane tine.

15. M. JENARD (Belgium) said that the anal ogy between article 8 and article 7
shoul d not be taken too far because that coul d make the procedure envi saged
unnecessarily long. He therefore considered it better to allowthe parties to
apply directly to the suprene authority if the two arbitrators could not agree on
apreisiding arbitrator.

16. M. PIRRUING (Federal Republic of Germany) said that his del egati on was anxi ous
to avoid setting two time-limts.
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17. The CHAIRVAN said that that woul d nean that the two arbitrators had 30 days
to find a presiding arbitrator and if they failed to do so withinthat tinme

appl i cati on woul d be made either to an appointing authority, if the parties had
agreed on one, or to the Secretary-General of the Pernanent Court of Arbitration
at The Hague. The appoi ntnent procedure woul d therefore be the sane as for a sole
arbitrator, and of course the recommendations regarding inpartiality would be the
sane.

18. M. GEST (Unhited Kingdon) said that article 8 was not in accordance wth
English aw in which there were nandatory rules which prescribed that in a case
where three arbitrators were to be appoi nted, each party appoi nted one arbitrator
and the third was an unpire. It could well be that other systens of |aw deriving
fromEnglish | awwoul d al so not be in accordance with article 8 He woul d not,
however, ask for any change in the text.

19. The CHARVAN said that it was always a problemto draft rul es which did not
conflict with national |aws; as far as possible, it was best to avoid creating
difficulties for the parties.

20. He suggested the drafting group set up to redraft article 7 should al so redraft
article 8, since the two articles were rel ated.

21. It was so deci ded.

Article 11

22. The CHAIRVAN, speaking as a nenber of the Austrian del egation, noted that
article 11 was not in accordance with Austrian | aw, which did not allow any person
other than the judge to decide on a challenge to an arbitrator.

23. M. PIRRNNG (Federal Republic of Germany) said that article 11 also conflicted
with the law of his country, under which the final decision on a challenge to an
arbitrator nust be made by a State judge. It would not, however, ask for any
change to be nmade in the text.

2k. The CHAIRVAN said that under article 11 the decision on a challenge woul d be
nmade by the appointing authority, where one existed, or by the Secretary-General
of the Permanent Court of Arbitration at The Hague. He took it that article 11,
paragraph 1, was acceptable to the Commttee.

25. Wth regard to paragraph 2, he pointed out that the phrase "in the cases
nment i oned under subparagraphs (a), (b) and (c) of paragraph 1" was unnecessary.
In accordance with that paragraph, there would be no need to refer to the
Secretary-CGeneral of the Permanent Court of Arbitration at The Hague since the
appoi nting authority had al ready been designat ed.

26. If he heard no objection, he would take it that article 11 was acceptable to
the Conmttee, with the deletion of the phrase he had nmentioned i n paragraph 2.
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27. M. PIRRING (Federal Republic of Germany) said that he did not think it
necessary to include the exception nmade at the end of article 11, paragraph 2.

28. The CHARVAN said that that phrase was designed to avoid recourse to the
Secretary-CGeneral of the Pernmanent Court of Arbitration at The Hague.

29. Professor SAUNDERS (Special Consultant to the UNO TRAL secretariat) confirmed
that the phrase had been included so as to avoid a | engthy procedure. Its

i ncl usi on was, noreover, explained in the commentary to article 11,
(AVON 9/ 112/ Add. 1).

30. M. LEBEDEV (Whion of Soviet Socialist Republics) observed that his

del egation had already indicated that it w shed to discuss the evidence that
shoul d be given when an arbitrator was challenged. That matter coul d be

di scussed in connexion with article 22, but if no decision was reached when
article 22 was discussed, his delegation reserved the right to revert to
article 11.

Article 12, paragraph 1

31. M. NANTILLA-MXLINA (Mexico) said that if an arbitrator resigned, he shoul d
have to give good reasons for his resignation, and if those reasons were not
satisfactory, he shoul d becone responsible for danages to the parti es.

32. The CHARVAN said that even if the reasons for resigning were unsatisfactory,
it would be difficult to oblige an arbitrator to fulfil his functions, since

the arbitration rules constituted nothing nore than a private agreenment between
two parties. He therefore proposed that the present text of paragraph 1 shoul d
be retai ned.

33. |t was so deci ded.

Article 12, paragraph 2

A M. JENARD (Belgiun) said that atime-limt should be fixed, otherwise it
woul d be difficult to know at what stage an arbitrator could be judged to have
"failed to act".

35. The CHAIRVAN said that, once the chall enging procedure had been initiated,
the appropriate authority woul d deci de whether an arbitrator had failed to act.
Establishing a time-1inmt would lead to a lack of flexibility.

36. M. HOTZMANN (Whited States of Anerica) said that it should be for a party
to initiate the challenging procedure by claining that an arbitrator had failed
to act. He therefore proposed that the paragraph should read: "In the event of
a claimby a party that an arbitrator is incapacitated or has failed to act, the
procedure.. . "

37. M. NANTILLA-MLINA (Mexico) said that the word "incapacitated" was confusing,
since it had two nmeanings. In alegal context, it referred to someone who coul d

...
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(M. Mantilla-Mlina, Mexico)

not act for hinmself, while in general usage it neant a person who | acked adequate
know edge or education. It should be nmade clear that in paragraph 2 the word
"incapaci tated' was being used in its |legal sense.

38. M. RCEHR(H (France) agreed that the word was being used in its |egal sense.
However, the arbitration rules did not constitute an international convention and
the word "incapacitated" would therefore be interpreted differently according to
whi ch set of national |aws was involved. The word "incapacitated" should
therefore be del eted or repl aced.

39. M. GEVARA (Philippines) said that the word "incapacitated" should refer
to the inability of an arbitrator to fulfil his functions for nental or physical
reasons. "Failure to act” would be difficult to establish if no tine-limt was
stipulated. Qarification was necessary.

40. M. NANTILLA-MOLINA (Mexico) proposed that the words "serious or prol onged
illness" should be inserted after the word "death” in article 12, paragraph 1.

Paragraph 1 woul d therefore cover the inability of an arbitrator to fulfil his
functions for mental or physical reasons.

41. M. PIRRUING (Federal Republic of Germany) said that in paragraph 1 the
reasons for appointing the substitute arbitrator were objectively verifiable and
i ndi sputabl e. Paragraph 2, however, covered reasons whi ch, in objective terns,
woul d be nore difficult to establish. The distinction was inportant and shoul d
be nai nt ai ned.

42. Wth respect to paragraph 2, the word "incapacitated' was vague; it woul d,
however, allow sone flexibility, and any uncertainty woul d be renoved by t he
deci sion of the appointing authority.

43. M. NANTILLA-MCLI NA (Mexi co) proposed that, in view of the explanation
offered by the representative of the Federal Republic of Gernany, a reference to
"serious or prolonged illness or accident" should be included in paragraph 2.
The reasons for a chall enge shoul d be subject to proof, otherw se the challenge
woul d constitute a serious censure of the arbitrator.

i+ The CHAI RVAN proposed that the Committee should establish a drafting group
conposed of the representatives of France, Mexico and the Lhited States, and
request it toredraft article 12, paragraph 2.

45, |t was so deci ded.

Article 12, paragraph 3

46. The CHAI RVAN said that the provisions of paragraph 3 also applied to
chal l enges of arbitrators (articles 9to 11).

47. M. GQEST (Whited Kingdon) said that he disagreed with the underlying
principle of the paragraph. |f any arbitrator was repl aced, any hearings shoul d

l...
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(M. Qest, United Ki ngdomn

be repeated, unless otherw se agreed by the parties. It should not be possible
for the arbitral tribunal to decide, against the will of one or both parties,
that hearings should not be repeated. The paragraph shoul d therefore read:

"If an arbitrator is replaced, any hearings held shall be repeated. "

48. M. SZASZ (Hungary) said that paragraph 3 should be treated as a separate
article, since it also applied to challenges of arbitrators. Wth respect to the
wor di ng, either the United K ngdom proposal shoul d be accepted or the paragraph
shoul d be amended to provide that the new arbitrator alone had the right to
insist that hearings be repeated, even if the two other arbitrators were opposed
to such a repetition.

49, M. STRAUS ((hserver for the International Council for Commerci al
Arbitration and the Inter-American Cormercial Arbitration Commission) said that
the United Ki ngdom proposal would nmean that if an arbitrator becare incapacitated
just before the conpletion of a procedure which had already | asted several
nonths, the losing party could then insist on all the hearings being repeated
inorder to frustrate the procedure.

50. M. PIRRUNG (Federal Republic of Gernmany) said that to repeat a | ong
arbitration procedure woul d cause difficulties. He therefore proposed that
where | engthy procedures were invol ved, they should be repeated only if the
arbitral tribunal w shed.

51. M. JENARD (Belgium saidthat the rule set out in article 12, paragraph 3,
was appropriate in the case of the replacement of a sole arbitrator but not in
the case of the replacenent of a presiding arbitrator. Inthe latter case,
there was no need to repeat hearings hel d previously, especially when accurate
and conpl ete records of any such proceedi ngs were available. Thus, the rule
shoul d be applied only to the repl acenent of a sole arbitrator and in all other
cases the decision to repeat hearings should be left to the discretion of the

arbitral tribunal.

52. M. MELIS (Austria) pointed out that the obligation to repeat all hearings
woul d entail considerabl e expense for the parties. He therefore supported the
vi ew expressed by the representative of Bel gi um

53. M. NANTILLA MOLIHA (Mexico) agreed that the decisionto repeat hearings
shoul d be left to the discretion of the tribunal. The difference of opinion in
the Coomttee with regard to that provision was based on the differing enphasis

of the various world | egal systens. In common | aw countries, procedure consisted
of oral hearings, and it was therefore understandabl e that certain del egations
shoul d attach great inportance to the repetition of such hearings in the event

of the replacenent of an arbitrator. |In the Latin countries, on the other hand,
procedure was chiefly witten, and where it was not, docunentary records existed
for the judges to study and review a case. The Bel gi an proposal woul d seem
therefore, to offer the best solution to the probl em
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5. M. GQEST (lhited Kingdon) said that his del egation understood t he word
"‘hearings" in paragraph 3 to refer to the oral submssion of evidence.

55. A nunber of delegations had argued that in the case of a long and drawn-out
arbitration process during which an arbitrator had di ed or becone ot herw se
incapacitated at a late stage in the proceedi ngs, the repetition of previous

heari ngs on the appoi ntnent of a replacenent woul d entail undue expense for the
parties. Hs delegation held the opposite view, nanely that it was precisely

in such cases that the need to repeat the hearings was greatest. If an arbitrator
appointed late in the proceedings was to be able to direct his mnd to the issues
al ready presented orally he nust be in the sane position as his fellow arbitrators.
G herwi se, they woul d have heard all the evidence and he woul d have heard only a
part. |If the parties were concerned wi th expense, they coul d, of course, agree
to forego the repetition of hearings. H's delegation stressed, however, that
either party should be at liberty to request that all evidence presented earlier
shoul d be heard by a newy appointed arbitrator.

56. The CHAIRVAN said that the concern of sone del egations regarding the
requirenent to repeat hearings was based on nore than just a fear that it would
entail expense and a | oss of tine. They also feared that the arbitration process
m ght be sabotaged or frustrated by a party which could arrange in advance for

an arbitrator to stall or to prolong the proceedings indefinitely at a particul ar
stage. Some del egations viewed paragraph 3 as too restrictive, while others felt
that it was too broad and woul d require the repetition of hearings in cases where
that was not necessary. Those holding the latter view seened to constitute a
slight majority. He suggested, therefore, that the paragraph m ght be anended

by the deletion of the reference to the "presiding arbitrator” in the first
sentence and by the addition of a phrase in the second sentence that woul d permt
the parties specifically to request the repetition of hearings, should they so
desire.

57. M. LEBEDEV (lhion of Soviet Socialist Republics) pointed out that, as
currently positioned in the text, paragraph 3 would apply only to the cases of
the death, resignation or incapacity of an arbitrator, or his failure to act.
In actual fact, however, the provisions of that paragraph should also apply to
the case of the renoval of an arbitrator as a result of a chall enge under
article 11. Accordingly, it mght be advisable to place the provisions of
paragraph 3 in a separate article which would refer to both article 11 and

article 12.
58. The CHAI RVAN observed that there seened to be a consensus that the provisions

of paragraph 3 should be placed in a separate article, perhaps to be nunbered
12 bis, and he requested the representative of the Soviet Union to redraft it.

The neeting rose at 5 p.m



