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The meeting was called to order at 10.10 am.

| NTERNATI ONAL  COMMERCI AL ARBI TRATI ON

Draft UNOTRAL Arbitration Rules: Articles 3, 4, 5 and 6 (AQN 9/112 and Add. |,
A/CN.9/113, A CN9/114 (continued)

Article 3

1. M. MELIS (Austria) said that he had difficulties with regard to the

concept of delivery. In many cases, it was not possible to prove delivery, or to
prove that it had been effected within a reasonable tinme. The national

| egislation of nost countries therefore nade an assunption that, after a certain
period of tinme, the communication had been delivered. He proposed that paragraph 1
shoul d i ncl ude such an assunption, along the lines of article 6 of the 1975

rules of conciliation and arbitration of the | QC whereby delivery was deened to
have been effected if the communication had been forwarded by regi stered post to
the addressee. Such an assunption was norrmal in comrercial arbitration.

2. M. SZASZ (Hungary) pointed out that neither the original nor the revised
text of paragraph 1 nade any nention of recei pt of the communication by an agent,
enpl oyee or nenber of the fanily of the addressee. He proposed that the words
"in accordance with the legislation of the country in which such delivery is

ef fected" shoul d be added to paragraph 1.

3. M. QJEST (lhited Kingdon) took the viewthat such an addition woul d not

be very hel pful, since it would require the party delivering the communication to
have some know edge of the actual rules of law of the State in which the

communi cation was delivered. It would be preferable to include the specific
wording of the rule rather than merely include a reference to sone applicable | aw

4. M. ROA\LIEN (Norway) proposed that article 3 should be reworded to read:

"1. For the purposes of these Rules a notice, notification,
communi cation or proposal by one party to the other party is deened to have
been

(a) sent [, made, communicated, submtted or requested] on the
day when it is delivered to the public post office or
tel egraph station or sent by telex for transmssion to the
addr essee,

(b) received on the day when it is placed in a regular letter
(mai | )box of the other party or delivered regularly at the
habi t ual residence or place of business of the other party,
or if that party has no such resi dence or place of business,
at his last known residence or other place of business.

"2. For the purposes of calculating a period of tinme under these Rul es
the day of dispatch or receipt respectively is not counted as the first day
of the period. A period expressed in weeks or nonths is calculated in such
away that it expires at the end of the day which corresponds to the week-day

l...
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or the date when the period comences to run. |If there is no such
correspondi ng date, the period expires at the end of the last day of the
last nonth of the limtation period.

"3. If the last day of the period is an official holiday or a
non- busi ness day at the residence or place of business of the addressee, the
period is extended until the first business day which follows. Cficial
hol i days or non-busi ness days occurring during the running of the period of
time are included in calculating the period."

5. In his delegation's view, any new period should start fromreceipt of a
notification, but the notice or reply should be regarded as havi ng been given

in time whenever it had been sent in an appropriate manner within the specified
period. It was not necessary, however, to spell that principle out in a general
provision. Furthernore, the period should in general be expressed in weeks or
nonths rather than days, and should preferably expire on the same day of the week
or date of the nonth as that on which it had comrenced.

6. M. HOLTZNMANN (Lhited States of Anerica) felt that the Austrian proposal
mght create anbiguities.

7. As to the Hungarian proposal, he agreed with the vi ew expressed by t he
representati ve of the United Kingdom The task of ascertaining provisions
regarding notification enbodied in foreign legislation mght delay the arbitration
process. He agreed, however, that it would be useful to extend the provisionto
cover the authorized representative of the addressee.

8. He considered that the current wording of paragraph 1 was too restrictive in
that, in certain cases, it placed the onus on the sender to prove that the other
party had no habitual residence or place of business. Notice should be permtted
to the last known address if the party who desired to give notice coul d show t hat
he had nmade reasonabl e efforts to inquire as to the address but could not find it.
He accordingly proposed that paragraph 1 should be anended to read:

"1. For the purposes of these Rules, a notice, notification,
communi cation or proposal by one party is deemed to have been received on the
day on which it is delivered at the habitual residence or place of business
of the other party, or if such residence or place of business cannot be found
after making reasonabl e enquiry, then at his |ast known resi dence or place of
busi ness. "

9. M. ST. JON (Australia) felt that paragraph 1 was generally acceptable. Wth
regard to the question of delivery, he shared the viewthat the probl emof proving
delivery mght be resol ved by some additional wording. He also agreed that the
Hungari an proposal mght create probl ens. The Austrian proposal had sonme nerit,
but should be nmore specific. Hs delegation would prefer a provision of the kind
found in the original draft rules, which specified a period of days for a
presunption that a notice had been delivered. ly by a specific provision of that
ki nd woul d the doubts be renoved.

10. M. GEVERA (Philippines) pointed out that the words "deened to have been
received" in paragraph 1 constituted receipt by presunption. He believed that in
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order for receipt to be valid, it rmust be based on actual delivery rather than on
a presunption of delivery. Paragraph 1 did not state whether the delivery was
actual or constructive. He therefore suggested that the word "actual |l y" shoul d be
inserted before the word "delivered" in paragraph 1.

11. M. RCEHRICH (France) took the viewthat it woul d be wong to spell out the
provisions in too nuch detail, as in the Norwegi an proposal. He agreed that

provi sion shoul d be nade for cases where a party had no habitual address, but the
remai ning provisions could be left to the legislation of the country concerned.

12. M. PIRRING (Federal Republic of Germany) supported the view expressed by the
representative of France, but enphasized the need to protect the addressee. It was
inthe interests of the clainant to effect notification in a sinple and effective
way. He recalled that, under article V, paragraph 1 (b), of the 1958 New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards, the
person agai nst whom an arbitral decision was made nust be aware of the procedure.
It was therefore necessary to know whether the notification was effective. Wth
regard to references to national |egislation, he considered that it was necessary
to include themin cases where no other express provision was nmade. |If a sinpler
notification, such as notification by registered letter, was required, it rust be
specifically included. Thus, it was necessary to choose between a rul e which
ensured that a deci sion was nade knowninall cases and one which was sinple for the
clai mant but which did not necessarily ensure that the decision was known by the
respondent. Were the respondent’'s habitual residence was not known to the

cl ai mant, he wondered whet her the notification was deened to have been effected

if it had been delivered to the respondent’'s forner residence. |n such a case,
there was no way of knowi ng whether he had actually received the notification.
Such a provision would not be in keeping with article V, paragraph 1 (b), of the
1958 New York Convention. H's delegation had stated at the eighth session that it
opposed such an assunption. It maintained that position.

13. Ms. BELEVA (Bulgaria) said that her del egation supported the proposal that
the day on which notification was deened to have been effected should be the day
on whi ch, under normal arbitration procedures, it was considered to have been
received. As to the calculation of the period of time, her delegation felt that
the period should begin fromthe first day follow ng the day on which the notice
was del i vered.

14. M. NANTILLA-MOLI NA (Mexi co) observed that, if no reference to the | ocal

rul es was included, many nore details nust be specified. For exanple, it was not
clear what was nmeant by delivery to the habitual residence or place of business,
which mght be a large building containing many separate apartrments or offices of
different conpanies. Neither was it clear what was neant by delivery to the | ast
known resi dence or place of business, which mght have since been denol i shed.
Gearly, the question of notification was a conplicated one. Another problemwas
whet her the provision would be at all applicable in cases where the notification
coul d not be nmade. Anot her problemwas whet her the provision would be at all
applicable in cases where the notification could not be rmade.
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15. He felt that the Norwegi an proposal merited further study.

16. M. GEST (Wnited Kingdon) suggested that paragraph 1 as currently worded
mght constitute a reasonabl e conpronise between those who considered that actual
noti ce should be required and those who al so desired to ensure protection for the
party who had done all in his power to ensure that a communi cati on was deli vered.
Furthernore, such rules could be nodified by agreenent between the parties. If a
party had noved, he nmust expect the communication to arrive at his former address,
unl ess he comuni cated his new address to the other party.

17. M. JENARD (Belgiun) agreed that no perfect solution could be found and t hat
it was necessary to choose between the concept of sending and the concept of
receiving the notification. On balance, he agreed with the representative of the
United Kingdomthat paragraph 1 as currently worded mght be the best sol ution.

H s del egation therefore supported it.

18. The CHAIRVAN, summing up the discussion, noted that there appeared to be four
mai n probl ens. Some del egations found that the conditions laid down in paragraph 1
for delivering notification to the last known residence or place of business of the
other party were not sufficiently clear. Another group of del egations, including
the Norwegi an del egation, felt the need for a nore detailed set of rules, but
because of the difficulty of formulating detailed provisions to cover every
possibility, that viewdid not appear to have the support of the majority. The
Hungari an proposal to include a reference to the legislation of the country of the
reci pi ent had not received general support; sone delegations felt that the sender
woul d be placed in a difficult position if he was required to be famliar with the
provi sions concerning notification applicable in other countries. Another

i nportant question was whether greater protection should be given to the sender or
tothe recipient. He noted that it was extrenely difficult to include provisions
that allowed for delays in the postal system |f provisions protected the sender,
a case mght arise where arbitration was initiated without the respondent's

know edge, a situation which would not be in keeping with the 1958 New Yor k
Convention and which mght give rise to an action for invalidity. He had the
inpression that a slight najority favoured protection of the addressee, in which
case it was necessary to go into greater detail concerning the question of the |ast
known resi dence or place of business. |In other respects, paragraph 1 could remain
as it stood.

19. He suggested that the redrafting of the paragraph should be entrusted to a
smal | drafting group, which would include the representatives of the Federal
Republic of Germany and the United States.

20. |t was so deci ded.

21. M. ROA\LIEN (Norway) agreed as to the need to defend the interests of the
recipient. It mght be sufficient, however, to provide for delivery of the
notification to a particular address. The case where the other party could not be
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reached was a margi nal case and need not be enphasized. In his view the usual
case shoul d be covered, as in the proposal he had submtted earlier in the meeting.
It mght, however, be necessary to refer to the actual delivery to the other party,
in other words, to his office or his agents. The case in which the other party
could not be reached could be left to the applicable | aw; alternatively special
provi sions could be included in the contract.

22. The CHAI RVAN suggested that the representative of Norway should join the
drafting group. He urged the group to renenber that the majority of menbers did
not wi sh the article to be too detailed and that no reference should be nade to
national |egislation

23. Ms. OEKUNLE (N geria), while agreeing that no reference shoul d be nade to
specific national legislation, saidthat the drafting group m ght consider the
possibility of serving notification of arbitration by nmeans of a newspaper
advertisenent in cases where the country of residence of a party was known.

2k. M. RCEHR (H (France) pointed out that the representatives of Norway and

N geria were proposing different things. H's delegation was in favour of the
Norwegi an proposal concerning the principle of actual delivery and reliance on the
proof accepted in the country where the delivery was nmade.

25. M. ROG\LIEN (Norway) said that he did not wi sh to nake any specific reference
to national legislation but sinply to know whet her the |anguage used in article 3,
paragraph 1, would be part of the standard contract between parties, in which case
the cormentary should point out that article 3 did not exclude the possibility of
relying on rules relating to comuni cations under the national |egislation
appl i cabl e.

26. The CHAIRVMAN referring to paragraph 2, pointed out that the representative of
Bul gari a had suggested that the day on which notification was received shoul d not
count as the first day of the period.

27. M. ROA\LIEN (Norway) agreed with that suggestion. The difficulty could be
obviated by stating that the period would expire on the sane day of the week or
date of the nonth - depending on the length of the period - as that on which it
had commenced. That woul d be easier than specifying the exact nunber of days in
each case. In addition, the reference to official holidays or non-business days
could then remain. MNaturally, if, under article 17, an arbitration tribunal were
to fix a period in days, the rules should make that clear that the day of receipt
did not count as the first day of that peri od.

28. The CHAIRVAN pointed out that the method of calcul ating periods of time shoul d
be uniformin all UNC TRAL conventions. He urged the drafting group to prepare a
text as far as possible along the lines of the simlar provision in the Gonvention
on Prescription (Limtation) in the International Sale of Goods. The group m ght
prepare an alternative version in brackets giving the period in weeks and nont hs

in case the Coomittee decided that it needed to adopt that method of calcul ation

l.o..
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29. M. GQEST (Whited Kingdon) said that article 3, paragraph 2, was satisfactory,
subject to the slight anendment concerning the dies a quo.

30. M. NANTILLA-MOLINA (Mexico) said that the drafting group mght w sh to consider
whet her there was in fact any difference "between the Spanish terns dia feriado
oficial and dia no | aborable, which seemed to hi minterchangeabl e.

31. The neeting was suspended at 11.25 a.m and resumed at 11.40 a.m

Article 4

32. M. JENARD (Belgium said that the procedure currently outlined, which included
the notification referredto in article 4, as well as the other steps described in
article 17, could give rise to delaying tactics on the part of the respondent. He

therefore proposed that the two articles should be conbi ned.

33. M. MLIS (Austria) supported that proposal and suggested that the Committee
mght al so consider requiring the parties at the same tine to indicate their choice
of arbitrator, as currently provided for under article 7, paragraph 2, and article 8,
par agr aph 1.

34. M. SZASZ (Hungary) pointed out that if a party included in the notice of
arbitration the infornation requested under article 17, paragraphs 2 (b), 2 (c) and
2 (d) relating to the statement of claim he should not be required to send a
separate statenent of claim Parties should, however, be free to decide whether to
submt such information at the sane tine as the notice of arbitration or
subsequently. It should al so be renenbered that a notice of arbitration usually
followed a certain amount of correspondence and did not necessarily repeat all the
i nformati on contai ned in such correspondence.

35. M. QEST (lhited Kingdom) said that he preferred the existing text of

article 4, paragraph 3 of which listed the natters which nust be included in a notice
of arbitration without, however, placing any linitation on the amount of infornation
to be supplied. The existing text seened to be a reasonabl e conprom se between

t hose who wi shed the statenment of claimto be delivered at the outset and those who
preferred a two-tiered system namely, the notice of arbitration followed by the
statenment of claim |If it was not clear fromthe present text that parties were free
to choose between the two, the Coormttee mght consider specifying in article 4

that a party could submt a statenent of claimin the formgiven in article 17,
paragraph 2, and indicating in article 17 that if a statenent of clai mhad al ready
been delivered there was no need to take the action spelled out in that article.

36. M. HOTZNMANN (Lhited States of America) fully agreed with the United Ki ngdom
pointing out that the two-tier systemconstituted a bridge between the civil |aw
and the common | aw systens. Referring to the suggestion that certain provisions
of articles 7 and 8 should also be nerged with article 4, he pointed out that
parties should feel free to include the nanes of their chosen arbitrator in their
notice of arbitration but should not be required to do so.
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37. M. ST. JOHN(Australia) supported the views expressed by the United Ki ngdom
and United States representatives. H's del egation woul d wel cone a reference in
article 4 to the possibility of sending an early statement of claim

38. M. NANTILLA-MLINA (Mexico) said that he was in favour of keeping articles 4
and 17 separate, since conplications mght otherwise arise. |n many cases, the
nmere sending of a notice of arbitration was sufficient to nmake aparty initiate
steps leading to a solution of the dispute.

39. M. MLIS (Austria) proposed that, as a conpromse solution, article 4 should
state specifically that the clainmant could al so include the statement of clai mand
indicate his choice of arbitrators.

40. M. QJEST (Whited Kingdon) noted that article 4, paragraph 3, contained no
explicit reference to a demand that the dispute should be referred to arbitration.
He proposed, therefore, that paragraph 3 (f) should read: "A denmand that the

di spute should be referred to arbitration”.

41. M. HOTZNVANN (Lhited States of America) noted that paragraph 1 duplicated
somre of the nmaterial which appeared, nore logically, in subparagraph 3 (b). He
proposed, therefore, that paragraph 1 should read: "The party initiating recourse
to arbitration (hereinafter called the 'clainant’ ) shall give to the other party
(hereinafter called the 'respondent’ ) notice of arbitration.”

42. Moreover, since article 4, paragraph 2, related to matters al ready di scussed
under article 3, it would be necessary to nmake the appropriate changes in
paragraph 2 to accord with the final version of article 3.

43. M. PIRRUING (Federal Republic of Gernany) proposed that, in order to avoid
unnecessary repetition of article 3, article 4, paragraph 2, shoul d be abbrevi at ed
toread: "Arbitral proceedings shall be deemed to commence on the date on which such
notice (hereinafter called 'notice of arbitration' ) is received by the respondent.”
It would also be preferable to retain the existing wording of paragraph 3 (c).

44. The CHAl RVAN suggested that the redrafting of article 4 on the basis of the
proposal s made by nmenbers of the Commttee should be entrusted to a small drafting
group -conprising the representatives of Austria, Mexico, the United Kingdomand t he
United States.

45, |t was so deci ded.

Article 5

46. M. SZASZ (Hungary) said it was his understanding that, in cases of
arbitration, it was necessary for the representative to provi de evidence of power
of attorney. Article 5 contained no such provision.

47. The CHAIRVAN said that proof of power of attorney was not a requirenent in the
civil law of nost Wstern countri es.
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48. M. DOWE (Cbserver for the International Chanber of Conmerce) suggested that
the second sentence of article 5 should be deleted since it included a presunption
of representation and since the powers conferred on an agent depended on nati onal
and |l ocal law rather than on UNO TRAL rul es.

49. M. SZASZ (Hungary) supported the suggestion of the representative of the
I nternational Chanber of Commerce.

50. M. MELIS (Austria) agreed that it would be preferable to delete the second
sentence in order to avoid confusion in cases of arbitration where parties were
represented by nore than one lawer. By the sane token, it night al so be advisable
to include a reference to the power of attorney as nentioned by the representative
of Hungary.

51. M. NANTILLA MOLINA (Mexico) said that there was sone di screpancy between the
words "counsel or agent" used in the English text and the words "abogado o un
agente" used in the Spanish text. A though the error mght sinply be one of
translation, there was a difference in the scope of the English concept of an agent
and t he Spani sh concept of "agente". Sinilarly, the word "counsel” mght be better
rendered by "consejero" or "asesor" rather than by "abogado". As aresult, the
Spani sh text suggested that a party nust be represented by a | awer, and such a
provi sion woul d be too restrictive.

52. The CHARVAN said that a simlar problemexisted with regard to the French

text, since it was not possible to be represented by a "conseil", but only by a
"mandataire". Neither of those terns was necessarily equivalent to the term
"avocat".

53. M. BERGSTEN (Secretary of the Conmittee) said that the original draft rules
had been drafted in English and the other |anguage versions had been produced by
the Transl ation Services. He suggested, therefore, that nenbers of the Committee
shoul d base their statements, as far as possible, on the English text. Naturally,
it would be extrenely inportant for the final text to have exactly the same meani ng
inall Ianguages.

54, M. GUJEST (Whited Kingdon) said that, if the purposes of article 5 were sinply
to establish the right of a party to be represented by a counsel or agent and to
ensure that the other party was informed of the identity of such a representative,
then the whol e article coul d probably be del et ed.

55. The word "counsel" also raised a problemfor his delegation, since, in the
United Kingdom the termdid not necessarily include all lawers as it did in the
United States.

56. M. SANDERS (Consultant to the UNC TRAL secretariat) said that the wording of
draft article 5 had been based on the Commercial Arbitration Rules of the Amrerican
Arbitration Association and of the Inter-Amrerican Comrercial Arbitrati on GCommi ssion,
al though there were slight differences. For exanple, inthe first sentence the
secretariat had added the word "agent", and in the second sentence had used t he
ternms "counsel or agent" instead of the term"attorney".
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57. M. HALTZMANN (Lhited States of Anerica) said that to onmit any reference to
representation by counsel mght be construed as a departure fromnormal practice
and as representing the views of the Coomission with regard to the immutable right
to counsel. Inthe Wnited States, the word "attorney" neant an agent and not
necessarily a lawer. The term"counsel", however, included all |awers, while
the term"agent" signified a non-l1awer acting as a representative. It mght
therefore be preferable to try to find sone generic termacceptable to all.

58. The CHAI RVAN suggested that article 5 should read: "The parties shoul d have
the right to be represented or assisted by persons of their choice."

59. M. RCEHRI(H (France) said that, while the Chairman's proposal was generally
acceptabl e, his del egation had reservations with regard to the use of the term
"assi sted".

60. M. HOTZVMANN (Lhited States of Anerica) proposed that the foll owi ng sentence
shoul d be added to the sentence suggested by the Chairnan: "The nane and address
of such persons shall be communicated in witing to the other party."

61. The CHAI RVAN suggested that the del egations of France and Mexi co, together
with the Secretariat, should draft a nutually acceptable text of article 5 and
that the Soviet del egation should ensure that the Russian text reflected the
original text.

62. |t was so deci ded.

The neeting rose at 12.50 p.m




