




























































































































































































































































































































































































































































































































































































































































































































































































































































































Part 11.Summary Records-Second Committee

26. Ms. BRUZELlUS (Norway) pointed out that there
was a clear majority in favour of the one-year period
provided for in the Australian proposal, and the only
point still in dispute was that concerning the number of
ratifications required.
27. Mr. JOMARD (Iraq) disagreed. He said that the
Australian proposal was the result of a compromise in
that the one-year period had been accepted on condition
that the requisite number of instruments of ratification
would be 20.
28. Mr. HANKE (German Democratic Republic) con­
sidered that the Committee should first vote on the
Australian proposal and then according to the procedure
proposed by the representative of the Federal Republic of
Germany.
29. The CHAIRMAN put the Australian proposal to the
vote.
30. There were 49 votes in favour. 2 against and 2
abstentions.
31. Mr. HANKE (German Democratic Republic},
speaking on a point of order, said that in the light of
comments made at the previous meeting he had gathered
that the vote had related only to the one-year period
provided for in the Australian proposal, and not to the
number of ratifications.
32. Mr. DE BRUIJN (Netherlands), Mr. PALMER

{United Kingdom) and Mr. TERASHIMA (Japan) sup­
ported the view expressed by the representative of the
German Democratic Republic.

33. Mr. KRISHNAMURTHY (India), also speaking on
a point of order, said that the position was clear: a
majority of States had approved the Australian proposal
in its totality and hence also the number of 20 ratifications
mentioned therein. He considered, therefore, that there
was no need to reopen the debate.

34. Mr. GUEIROS (Brazil) said that, under the rules of
procedure, proposals could only be divided if the sponsor
requested that they be put to the vote separately. In the
particular instance, the vote which had just been taken
had shown a considerable majority in favour both of the
one-year period and of the figure of 20 instruments of
ratification.

35. Mr. HEINZ (Federal Republic of Germany) said
that before the vote the Chairman had expressed the view
that there was no disagreement concerning the one-year
period and that that was the issue to be put to the vote
first. No objection having been voiced, it could be
assumed that the vote had related exclusively to that
proposal. That assumption was confirmed by the fact that
49 delegations had voted in favour; such a large number
would never have expressed a favourable vote if the
delegations had thought that they were voting on the
number of ratifications required. The Committee should
proceed to vote on the second issue and then on the whole
of the Australian proposal.

36. The CHAIRMAN explained that he had asked the
Committee to vote on the amendment proposed by
Australia, the effect of which was to modify the periods
referred to in paragraphs I and 2 of the original proposal.

He had not asked the Committee to vote on the whole of
the Australian proposal.
37. Mr. BELLAMY (Australia) explained that his dele­
gation had been under the impression that it was voting for
the whole ofits proposal. In view of the misunderstanding
regarding the vote, he considered that another vote
should be taken according to the procedure suggested by
the representative of the Federal Republic of Germany.
38. Mr. FAHIM (Egypt) supported the Australian
suggestion.
39. Mr. RAMSEY (United States of America), referring
to rule 28 of the rules of procedure, under which the
Chairman could permit the consideration of oral
proposals, proposed that the Committee should vote on
the motion for dividing the proposal, then vote on the oral
amendment for replacing the figure of 20 ratifications by
30, thereafter on the amendment proposing the figure of
2S ratifications, and lastly on the figure proposed in the
Australian amendment.
40. Mr. SEMIKACHEV (Union of Soviet Socialist
Republics), supported by Mr. JACOBEUS (Sweden) and
by Mr. HEINZ (Federal Republic of Germany), pro­
posed that the Committee should follow the procedure
described in rule 37 concerning the division of proposals.
In that case, the Committee would first vote on the whole
of the proposal in document A/CONF.89/C.2/L.18 with
the exception of the requisite number of instruments of
ratification, acceptance, approval or accession, and there­
after on the figure to be inserted.
41. The proposal ofthe Union ofSoviet Socialist Republics
was agreed to.
42. The CHAIRMAN invited the Committee to vote on
the proposal in document A/CONF.89/C.2/L.18 with the
exception of the number of instruments of ratification,
acceptance, approval or accession.
43. There were 50 votes in favour of the proposal.
44. The CHAIRMAN put to the vote separately the
figure of 30 instruments of ratification.
45. The figure of30 instruments was rejected by 38 votes to
14. with 2 abstentions.
46. The CHAIRMAN put to the vote the figure of 25
instruments of ratification.
47. The figure of25 instruments was rejected by 27votes to
13. with 11 abstentions.
48. The CHAIRMAN put to the vote the figure of 20
instruments of ratification.
49. The figure of20 instruments was adopted by 40 votes to
5, with 7 abstentions.
50. Mr. NARVAEZ (Ecuador) formulated express res­
ervations concerning the voting procedure which had
been followed.

Article [ ]. Revision and amendment

51. The CHAIRMAN invited the Committee to consider
the proposals by the German Democratic Republic and
by Norway concerning the revision or amendment of the
Convention.
52. Mr. HANKE (German Democratic Republic),
introducing amendment A/CONF.89/C.2/L.6, said that
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his delegation considered it necessary to introduce a new
article concerning the revision of the Convention and any
possible amendment thereof. The provisions in the pro­
posed paragraphs 1 and 2 were motivated by two
considerations: first, it should not be possible to reviseor
amend the Convention except with the concurrence of a
substantial proportion of the States parties; secondly, the
procedure suggested was the same as that used in the case
of the CIM Convention of 1962, namely any revision
of the Convention or any amendment thereof would
enter into force if two thirds of the States parties to
the Convention had ratified or acceded to the new
instrument.
53. Ms. BRUZELIUS (Norway), introducing amend­
ment A/CONF.89/C.2/L.26, said that her delegation
considered it desirable that the draft Convention should
contain a provision concerning revision and amend­
ment.

54. Commenting on the various paragraphs of the
proposal, she explained that paragraph I was modelled
on the opening clauses of other conventions and was self­
explanatory. Paragraph 2 provided that the request for
the convening of a conference should come from a fairly
large number of contracting parties. Paragraph 3, con­
cerning a decision to amend the Convention, proposed a
procedure consistent with the rules of procedure of most
conferences, namely that the decision should be taken by
a two-thirds majority of the contracting States present
and voting.
55. Paragraphs 4 and 5, which were interdependent,
reflected the substance of the proposal by the Germar
Democratic Republic. Paragraph 4 provided that amend­
ments should be ratified by a sufficient number of
contracting States, and paragraph 5 dealt with the case of
States not ratifying amendments. If either of those two
paragraphs was not accepted, the other one would
automatically have to be dropped as well.
56. Her delegation attached special importance to para­
graph 6 of the proposal, which contemplated the closing
of the Convention on the entry into force of an
amendment. In the past, the fact that treaties had
remained permanently open to ratification by States, even
if the number of parties decreased, had given rise to many
difficulties. That was the case with the Hague Rules and
the Brussels Protocol, even if they should be superseded
by the new Convention, inasmuch as there was nothing in
the provisions of the two earlier instruments to prevent
countries wishing to do so from acceding to them. It was
in the light of that consideration that the London
Convention of 1976concerning the limitation of liability
for maritime claims contained a clause providing that on
the entry into force of the Protocol it would become
impossible for a State to ratify the Convention except in
its amended form. Such a clause was very useful for
maintaining balanced relationships, and without such a
clause confusion might ensue, as had occurred in the case
of air traffic, which was governed simultaneously by the
Warsaw Convention, the Hague Protocol to the Warsaw
Convention, the Guatemala Protocol and the Montreal
Protocol No.4, none of those instruments being closed to
participation by States.

57. If a clause on the linesof that proposed by Norway in
paragraph 6 of its amendment was appropriate, it should
be introduced into the new draft Convention, on the
grounds that, if at some time in the future an amending
protocol was adopted, only the countries becoming
parties thereto would be bound by the new provisions,
and the earlier instrument would remain open to ratifi­
cation by other States.
58. Mr. HANKE (German Democratic Republic) said
that, in the light of the Norwegian representative's
comments concerning paragraphs 4 and 5 of her dele­
gation's proposal, his delegation would withdraw its
amendment (A/CONF.89/C.2/L.6).
59. Mr. SEMIKACHEV (Union of Soviet Socialist
Republics) said that his delegation would be prepared to
support the Norwegian delegation's proposal on con­
dition that paragraphs 3, 4, 5 and 6 were dropped. It was
surely for a future conference called pursuant to para­
graph 2 to decide for itselfwhat procedure to follow with
regard to amendments and with regard to means. of
avoiding the overlapping of provisions of different
conventions.
60. The CHAIRMAN said that two other proposals
were related to those he had mentioned earlier: the
proposal in document AjCONF.89;C.2jL.14, submitted
by the United Republic of Tanzania, and that in docu­
ment A/CONF.89jC.2/L.24, submitted by France.
61. Mr. MEGHJI (United Republic of Tanzania) said
that his delegation's proposal (A/CONF.89/C.2/L.14)
was intended merely to draw attention to the need for a
new article regarding the convening of a review
conference, without specifyinghow the conference should
operate. His delegation was inclined to favour the
Norwegian proposal, but would prefer a provisionrequir­
ing the convening of such a conference after the expiry of
a specific period, say three years; his.delegation would
further prefer that an amendment of the Convention
should not be subject to the requirement of a two-thirds
majority decision. If those remarks were taken into
account, hisdelegation would be prepared to withdraw its
proposal.
62. Mr. PERE (France) said that his delegation would
prefer the solution proposed by the Soviet Union, i.e. the
adoption of paragraphs I and 2 of the Norwegian
proposal, the remaining four paragraphs being dropped.
Those four paragraphs were fraught with risk, par­
ticularly paragraph 5. A two-thirds majority vote in
favour of an amendment to the Convention would mean
that the remaining one-third would have no choice but to
suffer the loss of the benefit of the Convention. By the
operation of the automatic denunciation clause in the
1924 Brussels Convention-regarding which his dele­
gation had already expressed its concern-those States
might find themselvesin a legalvacuum, since they would
be denied the benefit of the existing Convention without
any chance of regaining status under the 1924
Convention. Accordingly, apart from the important
principle of respect for State sovereignty, there were
strong practical arguments in favour of dropping provi­
sions like. those in paragraphs 3, 4, 5 and 6 of the
Norwegian text.



406 Part H. Summary Records-Secoad Committee

63. Mr. de BRUIJN (Netherlands) said hecould support
the Norwegian proposal with the exception of paragraph
I, under which the depositary would have the power to
convene a conference-a power that should vest exclu­
sively in the contracting States-and of paragraph 5,
which, as the French representative.had remarked, would
deny to too many States the benefit of the Convention.

·64. Mr. NSAPOU (Zaire) said that his delegation could
support paragraphs I and 2 of the Norwegian proposal
but would be unable to support paragraph 3, for it would
be better to leave the future conference to settle its own
rules. Regarding paragraph 4, he thought that it should
be possible to work out an acceptable text. On the other
hand, paragraph 5 seemed unacceptable for, as the
French representative had remarked, it would exclude an
important number of States parties to the Convention.
Paragraph 6 might have the effect of forestalling the
application of several regimes to the same Convention. In
the light of those considerations, he asked for a more
thorough study of the Norwegian proposal.

65. The proposal by the delegation of France
(A;CONF.89jC.2jL.24) should in his opinion be dealt
with by the First Committee.
66. Mr. TERASHIMA (Japan) agreed with the Soviet
representative that only paragraphs I and 2 of those
proposed by Norway should be approved. His delegation
would be unable to accept paragraphs 3 and 4 for, in its
opinion, the future conference should be free to settle its
own rules. For the reasons given by the representative of
France, he strongly opposed paragraph 5. The terms of
paragraph 6 likewiseseemed inappropriate for a conven­
tion of that nature. In that connexion he pointed out that
the London Convention of 1976 concerning the limitation
of liability for maritime claims, which the Norwegian
representative had referred to, contained a slightly dif­
ferent formulation. Its article 20, paragraph 3, provided
that after the date of the entry into force of an amendment
to that Convention, any instrument of ratification.
acceptance, approval or accession deposited would be
deemed to apply to the Convention as amended, unless a
contrary intention was expressed in the instrument.
67. Mr. GUEIROS (Brazil), while expressing support
for the Norwegian text, suggested that paragraph I
should be deleted because it was for contracting States
and not for the depositary to convene the conference. The
French representative's objection to paragraph 5 had not
convinced him for, inasmuch as the Convention could not
be amended except by a two-thirds majority of the
contracting States, any States that had not ratified the
amendment would be a tiny majority. In viewof the rapid
progress and steady development of international trade it
was essential that the Convention should be capable of
being amended, and hence he recommended a certain
flexibility.
68. Mr. SEMIKACHEV (Union of Soviet Socialist
Republics) pointed out that paragraph I of the Nor­
wegian proposal said merely that "a ... conference may
be convened by the depositary".
69. Mr. GUEIROS (Brazil), said that even with that
language paragraph 1 gave to the Secretary-General of

the United Nations the initiating power to convene a
conference, which would be incompatible with paragraph
2, under which the Conference could not be convened
except "at the request of not less than one third of the
Contracting States".
70. Ms. BRUZELIUS (Norway) said that, in viewof the
objections which had been voiced, her delegation would
withdraw paragraphs 3, 4 and 5 of its proposed text.
71. Mr. HANKE (German Democratic Republic) said
that, even after the withdrawalof those paragraphs by the
Norwegian delegation, he would not reintroduce his own
delegation's proposal (AjCONF.89jC.2jL.6) because it
would stand little chance of acceptance.
72. Mr. BELLAMY (Australia) saw considerable
merit in the French delegation's proposal (AI
CONF.89/C.2/L.24) and thought it should be rela­
tively easy to revise the amount of the limitof liability. At
the same time, however, he considered that substantive
amendments would call for a more detailed and perhaps a
more difficult procedure.
73. Commenting on the Norwegian proposal (Aj
CONF.89jC.2/L.26). he agreed with the representa­
tive of Brazil that paragraph I should be deleted, for it
gave to the depositary full discretion to convene a
conference. He likewise opposed paragraph 6, because
after the deletion of paragraphs 3 and 4 there would no
longer be any assurance that the amendment would have
been approved by a large majority of the contracting
States. If, for example, the provision of paragraph 6 were
applied to the Hague Rules, it would be found that the
1968 Protocol to amend the BrusselsConvention of 1924,
which had been ratified by 10States, would have closed
that Convention, a contingency to be avoided at all costs
in the case of the new Convention. Moreover, paragraph
6 as drafted might convey the impression that the
Convention as amended would apply retroactively to
instruments deposited before the entry into force of the
amendment, an eventuality likewise to be avoided.
74. Mr. YEPEZ (Venezuela) said that in principle he
could support the Norwegian proposal, for it seemed
useful to convene a conference to amend the Convention.
He agreed with the Brazilian delegation, however, that
paragraph 1 should be omitted, for the authority to
convene the conference should be given not to the
depositary but to the contracting States. He added that
some time should be allowed to elapse between the entry
into force of the Convention and the calling of a review
conference if such a conference was to serve a. useful
purpose, and accordingly he proposed that at the begin­
ning of paragraph 2 the words "Three years after the
entry into force of the Convention" should be added.

75. Mr. PAVERA (Czechoslovakia) thought that it
would be useful to convene a revising or amending
conference. and therefore fully supported paragraphs 1
and 2 as proposed by Norway. Those two paragraphs
seemed to suffice, for he agreed with the representative of
the Soviet Union that all other decisions should be taken
by the conference itself.
76. Mr. PALMER (United Kingdom) said that in prin­
ciple he could accept the Norwegian proposal, though he
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shared the French representative's opinion regarding
paragraph 5, which had since been withdrawn.
77. So far as the review of the amount of the limit of
liability was concerned, he said that the First Committee
might well deal with that question in connexion with
article 6. The French proposal on that point was hardly
acceptable, for it specified excessively strict deadlines for
the convening of review conferences and ignored the
position of States that did not accept a revision of the
amount of the limit of liability. In his opinion, it would be
better to provide that review conferences should take
place "at the request of the Contracting States".
78. Mr. KRISHNAMURTHY (India) considered that a
provision regarding the review of the Convention was
necessary. Many such provisions occurred in inter­
national conventions, for example, in the Convention on
the Territorial Sea and the Contiguous Zone, the Conven­
tion on the High Seas, the Convention on Fishing and
Conservation of the Living Resources of the High Seas
and the Convention on the Continental Shelf, all signed at
Geneva in 1958. The revision clauses in those Conven­
tions were much simpler. All four Geneva Conventions of
1958 on the Law of the Sea contained a revision clause in
the following terms:

"I. After the expiration of a period of five years
from the date on which this Convention shall enter into
force, a request for the revision of this Convention may
be made at any time by any Contracting Party by
means of a notification in writing addressed to the
Secretary-General of the United Nations.

"2. The General Assembly of the United Nations
shall decide upon the steps, if any, to be taken in respect
of such request."

That was a standard clause which should be reproduced
in the Convention under consideration.
79. Paragraph 6 raised a serious problem: if the Conven­
tion should be amended, would States be free to ratify the
pre-existing Convention without the amendment, or
would they have to ratify the Convention as amended?
There was a considerable risk of confusion in the law
relating to international transport, for some States would
be parties to the original Convention, others to the
amended instrument and others to both simultaneously.
In the light of those considerations, he considered that it.
would be preferable to adopt the standard formula used
in the Geneva Conventions on the Law of the Sea, which
.did not give rise to any problem.
80. Mr. JACOBAEUS (Sweden) supported the Nor­
wegian proposal, but like otherdelegations also had some
reservations concerning paragraph 6.
81. Mrs. TYCHUS~LAWSON (Nigeria) supported
paragraphs 2 and 6 as proposed by Norway, but agreed
with the Brazilian representative that paragraph 1should
be deleted.
82. Mr. HEINZ (Federal Republic of Germany) sup­
ported paragraph 2 as proposed by Norway.
83. Mr. MUCHUI (Kenya) said that he could likewise
support paragraph 2 but would be unable to support
paragraph 1 because it would give the Secretary-General

of the United Nations full authority to convene a review
conference. He could support paragraph 6 because, after
the entry into force of an amendment to the Convention,
States should not be free to ratify the original unamended
Convention.
84. Mr. de BRUIJN (Netherlands) said that after the
withdrawal of paragraphs 3,4 and 5 he would no longer be
able to support the Norwegian proposal. With respect to
the French proposal (A/CONF.89/C.2/L.24), he had the
same reservations as the representative of the United
Kingdom, for the proposal did not clearly state whether
the amendment would enter into force with respect to all
contracting parties or only with respect to those accepting
it.
85. Ms. BRUZELIUS (Norway) said that the London
Convention of 1976 on the limitation of liability for
maritime claims, adopted under the auspices of IMCO,
contained in article 20, paragraph 1,a provision sitnilar to
that of paragraph I of her own delegation's proposal in
that it empowered IMCO as depositary to convene a
conference to amend or revise the Convention. IMCO
had never misused its power. and she was sure that the
Secretary-General of the United Nations would not do so
either in the case of the Convention under consideration.
86. Mr. PERE (France) pointed out that paragraphs 1,2
and 6 as proposed by Norway were not novel provisions,
for much the same formula occurred in the 1974 Athens
Convention relating to the Carriage of Passengers and
their Luggage by Sea. In his opinion those three para­
graphs should stand.
87. S j far as his own delegation's proposal was
concerned, he explained, with reference to subparagraph
(c), that States unable to accept the new amounts of the
limit fixed by amendments would continue to apply the
amounts laid down earlier. There would be no harm in
referring that proposal to the First Committee.
88. The CHAIRMAN said that in the absense of objec­
tions he would take it that the Committee agreed to refer
the new article proposed by France (A/CONF.89/
C.2/L.24) to the First Committee.
89. It was so decided.
90. Ms. BRUZELIUS (Norway) withdrew paragraph 1
of her delegation's proposal.
91. Mr. DIETZ (Secretary ofthe Committee) said it was
impossible to estimate precisely the financial implications
of a conference like that envisaged. The costs of such a
conference could not be charged to the budget of the
United Nations unless the General Assembly so decided.
Failing such a decision, the expenses of the conference
would have to be defrayed by the States parties to the
Convention.
92. Mr. KRISHNAMURTHY (India) proposed that
the Convention should contain an article in the following
terms:

"Article [ ]. Revision

HI. After the expiration of a period of five years
from the date on which this Convention shall enter into
force, a request for the revision of this Convention may
be made at any time by any Contracting Party by
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means of a notification in writing addressed to the
Secretary-General of the United Nations.

"2. The General Assembly of the United Nations
shall decide upon the steps, if any, to be taken.in respect
of that request." 1

93. The CHAIRMAN put the Indian delegation's pro­
posal to the vote.

94. The proposal by India was rejected by 20 votes to 11.
with 20 abstentions.
95. The CHAIRMAN put to the vote successively para­
graphs 2 and 6 of the Norwegian delegation's proposal
(A/CONF.89/C.2/L.26).
96. Paragraph 2 was adopted by 46 votes to 1. with 1
abstention.
97. Paragraph 6 was adopted by 42 votes 10 5. with 7
abstentions.

I Another proposal by India concerning amendments to the Conven­
tion was not considered.

Final. formal clauses (concludedjs

98. The CHAIRMAN suggested that after the word
"Hamburg" should be added the words "this thirty-first
day of March, one thousand nine hundred and seventy­
eight" and that the following final clause should be
referred to the Drafting Committee:

"IN WITNESS WHEREOf" the undersigned pleni­
potentiaries, being duly authorized by their respec­
tive Governments, have signed the present Con­
vention."

99. It was so decided.

Completion of the Committee's work

100. The CHAIRMAN announced that the Committee
had completed its work.

The meeting rose at 8.30 p.m.

* Resumed from the 7th meeting.




