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money are not infrequent. It is common for the transferee not to present
himself over a period of time. This increases the possibility that the
transferor may wish to withdraw the funds transfer instruction or that some
event such as the transferor's insolvency or legal process against his account
may occur before the transferee identifies himself.

3. It may be thought the funds transfer does not become final until the
transferee presents himself and claims the cash. In that case the transferee
bank would hold the funds at the direction of the transferor and subject to
any claims made against assets of the transferor.

4. It may, however, also be thought that once the transferee bank notified
the transferee of the availability of the funds, the transferor would have
discharged his obligation to the transferee. Since the transferor would have
lost all control over those funds, they would remain at the risk of the
transferee. The funds would be treated the same as if they had been deposited
to an account of the transferee at that bank.

Issue 36

Should the time when an underlying obligation is discharged by means of a
funds transfer be dependent upon the means used by the banks to effect
the funds transfer? Should the time of discharge be the same as the time
when the funds transfer becomes final?

References

Finality, paragraphs 41-43, 92-96.
Issue 35

Comment

1. Especially in large-value transactions, the time when an underlying
obligation is discharged by means of a funds transfer may be established by
the parties in the underlying agreement. When it is not established by the
parties, the relevant legal rules usually establish the time of discharge in
relation to the type of funds transfer and the procedures followed by the
banks. For this reason, the legal rules on discharge of the underlying
obligation may be found in the law governing funds transfers, although they
may equally well be found in the law governing the underlying obligation.

2. It may be thought that, as the banking practices relevant to funds
transfers change, consideration should be given to whether the current rules
on when the underlying obligation is discharged continue to be appropriate.
The question may be most pertinent in countries where funds transfers have
usually been made by cheques and the rules in regard to discharge of an
obligation by credit transfer may not be clear. Furthermore, the rules
applicable to cheques may not be completely applicable to electronic forms of
debit transfer, such as ones made pursuant to a standing authorization to
debit.

3. In countries where funds transfers have usually been made by credit
transfer. it may be thought that the traditional rules might serve well in the
new context. This might particularly be thought to be the case where the
underlying obligation is discharged when the funds transfer becomes final, at
least if the time of finality of the funds transfer is clear under the
relevant law and the current means of making funds transfers. However. where
the rules on discharge of the obligation are dependent on a specific action by



- 146 -

the bank, perhaps because it is that action which has marked the finality of
the funds transfer. it may be thought appropriate to review those rules to
determine whether banks continue to take that action or whether some other
action by the bank would be more appropriate. Where, for example. the
underlying obligation has been discharged when the credit has been entered to
the account of the transferee. thought might be given as to when the credit is
considered to be entered in the context of batch-processing.

4. There has been a considerable growth in the types of funds transfers where
the transferor bank guarantees honour of the instruction. Even though the
instruction itself has not as yet been honoured, the addition of the bank's
guarantee to the obligation of the transferor may be thought to be sufficient
reason to consider the underlying obligation discharged.

Issue 31

Should the rules governing funds transfers take into consideration the
possibility that a bank may fail to settle?

Reference

Finality. paragraphs 91-99. annex

Comment

1. In countries where there is a distinct possibility that a domestic bank
may fail to settle for funds transfers. the legal rules anticipate the need to
distribute the loss which arises from such failure. The discussion of system
risk indicates that the creation of high-value on-line funds transfer networks
has increased that risk in some countries to the point that new measures have
been taken or contemplated.

2. In countries where failure of a domestic bank to settle is considered to
be unlikely and where current or future domestic high-value on-line funds
transfer networks would not increase the risk. the rules need not necessarily
take such possibilities into account. The unexpected occurrence of such an
event would have to be handled under rules designed for other purposes, as
would the failure of a foreign bank to settle for an international funds
transfer.

3. The allocation of the loss between banks arIsIng out of a failure of a
bank to settle an international funds transfer might depend upon the law of
either of the countries involved. When the failure to settle is of a funds
transfer transaction made through an electronic funds transfer network, there
may be specific provisions in the network rules to allocate the loss. The
loss may also be allocated by application of the rules on finality. These
rules may be found either in the law governing funds transfers or in
inter-bank agreements.

4. Although inter-bank agreements may affect the rights of the non-bank
transferor or transferee by determining the allocation of loss between the
banks, those agreements would not be the source for rules determining whether
a bank could pass on to its non-bank customer the loss arising out of a
failure to settle. However, it is to be expected that if the transferee bank
bears the risk that its sending bank will fail to settle, and if this risk is
significant. means will be found by the transferee bank not to enter an
irrevocable credit to the account of the transferee before settlement is final.
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Issue 38

Can a funds transfer become final outside the normal working hours?

Reference

Finality. paragraphs 13-14. 32

Comment

1. Ihe banking industry is moving towards a twenty-four-hour day for many of
its functions. and this may affect the time of day when a funds transfer
becomes final. In respect of paper-based funds transfer instructions. it has
been common for the data processing flow to be completed after the bank is
closed to the public but before personnel go home in the evening. Items
received after some cut-off point late in the day have often been considered
as having been received the following day and have been processed with that
day's activity. Whatever may have been the specific rule on finality, it took
effect during normal working hours for the bank's personnel. Ihe practice of
completing the act of finality during the normal working hours may have had
the character of being a rule of law in some countries.

2. At present the data processing flow in many banks goes on through the
night. In many cases the acts that constitute finality take place outside
normal working hours. with customer-activated terminals available in many
places on a twenty-four-hour basis, funds transfer instructions can be entered
at night as well as during the day and, if the system is fully on-line. many
of those transactions can be completed immediately. As a result. international
funds transfers initiated during the day from a bank in one time zone may be
completed during the night in another time zone. Ihis result may also occur
in domestic funds transfers made in countries which cross several time zones.
It could be expected that the normal operation of the finality rules would
lead to the conclusion that these funds transfers had become final at that
time. Although this would be a normal result from one point of view. it
disturbs the commonly expected pattern that funds transfers are processed and
become final during normal working hours.

3. It should also be noted that in those countries where reversal of the
debit or credit entries is permitted for a limited period of time. that period
for reversal may end outside normal working hours. e.g. at midnight. and the
funds transfer would become final at that time.

4. Special problems may arise when an on-line computer-to-computer funds
transfer becomes final on one day at the sending bank. but because of the
difference in time zones. it becomes final on the previous or following day at
the transferee bank.

Issue 39

When should a debit or credit be considered to be entered to an account?

Reference

Finality, paragraphs 8. 33, 36
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Comment

1. Rules on finality are often based upon the time of entry of the debit or
credit to the relevant account_ since this was an objective act which seemed
to indicate that a decision had been made to honour the instruction and seemed
to symbolize the transfer of the claim against the bank from the transferor to
the transferee.

2. Modern data processing techniques have reduced the clarity of the act as
well as its value as a symbol. Banks often enter the data into the accounts
as soon as possible after the funds transfer instructions are received,
subject to reversal for a period of time during which the banks can decide
whether they wish to honour the instruction. If reversal of an accounting
entry is not allowed by law, the entries may be made to a provisional account
and only at a later time are the entries in the provisional account merged
with the real account. When the instructions are lodged with the bank for
action one, two or more days later, they may also be entered immediately into
the provisional account, with indication of their effective date, at which
time they are also merged with the real account. These operations were not
technically feasible prior to the use of computers.

3. The time of entry of the debit or credit to the account could be considered
to be either the time it was entered to the provisional account or the time it
was merged with the real account. It may be thought. however, that considering
the entry to have been made when it was entered to the provisional account
would give that entry a legal value that was specifically intended to be
avoided. Furthermore, it seems obvious that the use of a provisional account
was intended to give the bank the same opportunity to reverse the entry as is
given to banks in countries where the entry is specifically understood to be
reversible for a period of time.

4. It may be noted, however. that the two approaches do not give the same
result as to the point of time when the debit or credit is entered to the
account. or to be more precise, when it becomes final. In legal systems where
the entry is reversible for a period of time. it automatically becomes
irreversible at the end of that period of time. and the moment is a fixed
one. Where the entry of the debit or credit depends on the merger of the
provisional account with the real account. entry - and finality - depend upon
the act of merging the account. This act can be assumed to consist of a human
act to put in motion the computer file up-date. Although this act could be
expected to occur at approximately the same time each day, the time might vary
for a number of reasons. Of course, the merger could also be notional or. if
a file up-date is necessary, it could be set in motion automatically by a
clocking mechanism, unless there had been human intervention to delay the
merger. All of these possiblities reduce the clarity of the concept of
entering the debit or credit to the account.

5. Furthermore. there are difficulties in knowing when batch entries from a
computer memory device have been entered to an account. To the extent that
entry symbolized a decision to honour the instruction. the entry could better
be deemed to have been entered at the time the computer memory device was
placed in the machine for processing - or even when it was prepared and ready
to be further processed. The point of time when the computer reached a
particular item in the batch. even if that moment is recorded by the computer.
would seem to have little relevance to the rights of various parties to the
instruction or the account.
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Issue 40

In what order of priority should the various entries to an account be
considered to have been made?

References

Finality. paragraphs 32-31
Issues 38-39

Comment

1. When all entries to an account were made by a single individual by hand.
the order in which they had been entered was evident and it was rational to
base various rules of priority on that order. At present debit and credit
entries arrive from a number of different sources and can be entered to the
accounts in different ways. Paper-based items received over the counter or
through the mail may be sent to the data processing centre either for entry
directly to the account or for entry to a computer memory device that will
later be used to enter the items to the accounts. Alternatively. the clerk
who receives the item over the counter or opens the mail may key in the data
from a terminal at his work station. Instructions may arrive from automated
teller machines either on-line or off-line. Although the bank may treat them
as identical for the purposes of the interest date. the actual entry to the
account may vary by one or more days. Paper-based instructions and electronic
instructions that arrive in batches from other banks or clearing-houses may
have processing schedules that are independent from the other items processed
by the bank. Individual high-value items that arrive by telecommunications
may be entered directly to the accounts. Items that are received for
processing on a later day may be entered to provisional accounts. and those
provisional accounts may be merged with the real accounts at any point of time
convenient to the data processing centre.

2. Although it is always possible to establish priorities on the basis of the
order in which the debits and credits from the various instructions were
entered to the account in question. it may be thought that in the current
situation this does not necessarily lead to satisfactory results. It is
difficult to know. however. what basis for ranking priority would be better.
At least three possibilities which emerge are that the smallest items might be
considered to be processed first so that as many as possible can be satisfied.
all items might be considered to have the same priority. so that they would
share pro-rata. or the bank may be permitted to decide the order in which to
enter the items.

3. A network may have a rule that if a bank fails in the settlement, all
credits to that bank remain valid but that the debits to that bank. i.e.
credit transfer instructions sent by that bank or debit transfer instructions
received by it, are satisfied in the order in which they passed through the
clearing-house. This rule causes no difficulties based on the current
discussion if the items pass through the clearing-house as individual items.
In fact, it has the advantage of enouraging banks to rely on credit transfer
instructions received early in the day. and to pass on the credit to their
customers, since those instructions will have a high priority in case of the
sending bank's failure to settle. However. if settlement is by entry of
debits and credits in accounts held with the central bank. or with any other
single settlement bank, and items other than those received through the
network were submitted to the central bank for debit to the account of the
failing bank on the day in question. a decision, similar to that described in
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paragraph 2. would have to be made on the priority of the items received
through the network for debit to the account of the failing bank as against
other items received for debit to that account.

Issue 41

Should a bank have a right to recover an erroneous credit by reversing an
entry to the account of the credit party?

Reference

Finality. paragraphs 79-80

Comment

1. The most efficient way for a bank to recover an erroneous credit entered
to the account of its credit party is to reverse the entry by debiting the
account. This method is particularly efficient if the account is that of the
non-bank transferee with the transferee bank or the loro account of the
receiving bank held with the sending bank.

2. Reversal of the credit is permissible without question if the credit has
not as yet become irrevocable. either because in that country credits may be
revoked for a period of time after they are entered to the account or because
the credit was entered to a provisional account that has not yet been merged
into the real account. However. once the credit has become irrevocable under
the relevant law. it may be thought that reversal of an erroneous credit by
debit to the account without the prior permission of the credit party should
be permitted only with caution. In some countries a transferee bank is
permitted to reverse a credit arising out of its own error but not one arising
out of an error of the transferor or of the transferor bank.
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