



















































































































































































































































































































































































































































































































































































































































































































































































































































































PUTNAM LOWRY
United States of America

At the beginning I wish to apologize if any of my remarks are impolitic and I inadvertently
offend anyone. In terms of suggested items for future work, I wish to make four suggestions.

The first is to discuss a regime for developing security interests in using satellites as collateral
for obligations. This is an open area; it is of grave concern to some of our clients.

The second item is enforcement of judgements. The United States does not belong to any
multilateral conventions on the enforcement of judgements. We think in part this may be due to the
hesitation of the United States to join private international law conventions, but we feel that perhaps
there is room for improvement in existing works.

Third, consideration should be given to the possible updating of the 1958 New York Convention
on the Recognition and Enforcement of Foreign Arbitral Awards, especially concerning the
enforceability of interim measures awarded by arbitral tribunals.

Fourth, steps should perhaps be taken to build on the work of UNIDROIT concerning factoring.
I anticipate that there may be a problem in the granting of security interests in movables regarding the
priority of those interests, since the UNIDROIT factoring convention does not address the priority
between factors.

I raise a concern about the endorsement of the Incoterms by the International Chamber of
Commerce, because they are copyrighted documents. If I have a copy of the Incoterms and make a
photocopy and give it to a judge, that puts me in violation of copyright law. Is it appropriate that we
endorse a privately copyrighted document unless ICC is willing to allow reasonable reproduction to

disseminate it? I understand that ICC has put a great amount into it, and must make some money
on it, but that is a philosophical question I pose for consideration.

We must be very wary of politicizing our work in UNCITRAL. UNCITRAL has succeeded for
the same reasons that many other agencies have succeeded, because our work is essentially
non-political. You can compare the record of UNCTAD with that of UNCITRAL or perhaps the
International Telecommunication Union. As agencies become more technical and less political they
seem to succeed more. UNCITRAL must catch the excitement of the people, because it is the people
who enforce and cause their works to be implemented. In the State of Connecticut where I am just
a country lawyer, we now have a part of the general statute entitled "International Law", where the
Model Law on International Commercial Arbitration among other works is codified. The Connecticut
Bar Association will stand behind UNCITRAL, ready, willing and able to provide any assistance that
we can. :

I wish to make a closing comment on the analogy to the fire department. You say that the fire
department does not advertise. That is not strictly true. They have fire callboxes on the corner, they
use the telephone, they advertise on the inside cover. When they have a commercial law problem,
people in the Bar Association know that they can call me. We must do the same kind of thing. We
will not advertise in the same way that commercial businesses do, but we should make our presence
known, and the Connecticut Bar has volunteered and will continue to volunteer to provide legal
support services for countries that cannot afford them on their own.




PAULIN EDOUEDQU
Gabon

Thank you, Mr. Chairman. First of all, I would like to join in the remarks of a recent speaker
who mentioned the developing countries as they relate to the process of the unification of international
law. My delegation learned a great deal from this Congress. Among those pieces of knowledge one
particularly caught our attention, that is, the word "unification". As you know, unification means to
unite, to bring together. In our context, that of international law, to bring together means the same
as harmonize. Now a question may arise: What can we do to harmonize international trade law,
considering all the regions of the world, all the States of the world, or at least a majority of States?
We have to harmonize trade law with the participation of all the actors in the international community,
including States, international organizations, regional organizations and even subregional ones which
are pursuing that goal.

It is quite clear that all States, at least the majority of the Member States of the United Nations,
must participate actively in the building of legal instruments which are to govern the various trade
areas at the global level. The weak position of numerous States, especially in Africa, seems none the
less to be incompatible with the two fundamental concerns which UNCITRAL now has, namely
harmonization of international trade law and protection of and assistance to the least developed
countries. As mentioned by the Secretary-General in his opening address, "More than ever before,
clarity and homogeneity are essential attributes of law, the purpose of which, at least in our conception
of it, is to protect and assist the weak. That’s how we conceive of the law." From that statement, it
seems clear that UNCITRAL cannot validly harmonize international trade law without bearing in mind
the view of that category of States with a difficult economic situation. A contrary step might have
numerous harmful consequences, including the reticence of States to ratify the texts coming out of
UNCITRAL, ratifications with reservations and difficulties in the implementation of texts.

Many reasons underlie the weak patticipation of some States in the work of UNCITRAL. Let
me state the most important of those reasons in order to take a look at possible solutions. I shall limit
myself to saying things succinctly. First, there is the absence of information. That is a hindrance.
We think that despite efforts made by UNCITRAL in this area, information does not get around much
in the developing countries. There also is the lack of training. Many economic operators, many
politicians and many professional people are unaware of exactly what the role is of international bodies
such as UNCITRAL is. The same is true for conventions which emerge from UNCITRAL. We have
also felt that there is, despite the efforts made, insufficient assistance. To be sure, assistance is linked
to means; none the less there is insufficient assistance. As a solution, we would therefore envisage
the extension of the scope of information by informing States not only through their diplomatic
missions, but also directly through their ministries or by other means.

UNCITRAL should therefore also be an information service, an information service which would
contribute to better dissemination of information and its centralization. We think that information
should be ensured a privileged status. The efforts so far are laudable, and they should continue
through intensifying the number of seminars and training courses in the developing countries.

We envisage UNCITRAL'’s further involvement in training through seminars and colloquiums.
We also envisage UNCITRAL assistance to developing countries in the introduction and implementa-
tion of legal trade instruments, which remain insufficient in many developing countries.




PROFESSOR FERNAN NUNEZ PINEDA
Honduras

It is very difficult at times to participate at the end of a meeting as virtually everything has been
said. Nevertheless, by way of introduction, I am a secretary of the Central American Commission on
Trade Law and department head at the University of Honduras.

I am concerned that there is talk of developed, developing and less developed countries in this
Congress. My question is, what levels are we talking about? With less developed intelligence or more
developed intelligence? I have a suggestion to make. At the next Congress we should take into
account the participation of the countries of Central America and the Caribbean basin, because if we
talk about less developed countries that would include us. The irony of the concept, however, is that
few developed countries have ratified the relevant international conventions, whereas the less
developed countries that have done so are more numerous.

ABRAHAM MONTES DE OCA
Mexico

Very briefly I should like to recall that this Congress represents a contribution of UNCITRAL
to the activities of the United Nations Decade of International Law, and that, as the first global forum
of its kind, it is particularly appropriate to the Decade. I have two proposals. First, in my capacity
as a member of the Mexican National Committee for the Decade, let me invite all those present, when
you return to your capitals, to offer your services to promote the creation of national committees for
international law. To date, the number of national committees set up for the Decade is unfortunately
very small; only three countries have done so. Such bodies would be highly advisable and appropriate,
since they provide a forum within which one can reach out very far in terms of knowledge of
international trade law. In that connection, I note that among the Mexican members of UNCITRAL
is Professor Abascal Zamora, who is one of the path-breaking disseminators of international trade law
in Mexico.

My second proposal is one that I transmit to you from the Mexican committee to UNCITRAL.
It is that UNCITRAL be requested to study the advisability of formulating a university curriculum .for
the teaching of international trade law, which might be offered to universities in interested countries.

MARGARET KENT
United States of America

The future work of UNCITRAL in promoting wider awareness and acceptance of uniform legal
texts should recognize and address relationships between commercial law and the taxation of
commercial endeavours. Commercial law affects tax law. I will just mention a few instances that
reflect the interrelationship.

First, in the United States, title passage is a triggering event that causes taxation to be imposed.
Thus, there is a reliance on Incoterms, but an artificial structuring of transactions can be planned.
Second, enterprises can currently structure the sale of goods to affiliate companies and other
jurisdictions in order to shift income to the most favourable tax jurisdiction, thus siphoning funds from
countries that should be receiving tax income. Third, the paucity of background records in the
electronic transfer of funds especially to or from tax-haven jurisdictions creates an easy opportunity
for flight capital, hiding assets in bankruptcy or divorce proceedings and most obviously tax evasion
on the part of customers of some international banks. Uniform tax rules could redress these abuses
by providing for the reporting of transactions to taxing authorities. UNCITRAL should solicit
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participants in this Congress to further participate in the conference that addresses tax issues and
commercial issues in tandem.

PROFESSOR MANUEL OLIVENCIA RUIZ
University of Sevilla, Spain

Let me express a conclusion that can be drawn from this very interesting Congress by using the
metaphor of the cook and the soup. I think that in UNCITRAL we have a great many very good
cooks who have prepared a few very fine dishes, but as yet few are eating them. Therefore, our
satisfaction should be limited, satisfaction about the work we have done, but limited because our goal
of unification is still very remote. I therefore think that we must consolidate our work, as Professor
Adriana Gomez pointed out, and that consolidation of our work means to make it known. It means
to teach it in the educational sense, but also in the sense of showing it, demonstrating it to interested
circles as well, not only in legal journals, but also through the economic currents that are most closely
related to our work. The delegation of Spain intends, for example, to devote one issue of the Revista
de derecho mercantil (review on trade law), published at Madrid, to the twenty-fifth anniversary
commemoration of UNCITRAL and to this Congress.

As to future work, my delegation would like to emphasize complementary topics more than any
new topics. We have addressed, and I think we have done so ably, material or physical rights. I think
that we need now to protect the exercise of those rights, to make them effective in practice. I know
UNCITRAL’s reservations about procedural problems, but I think that ensuring the exercise of those
rights would be essential.

Another subject is bankruptcy law. I understand its complexity and the reservations about it, but
its vital international importance is such that we should at least identify and define a few areas of
particular importance, so that bankruptcy law can truly have an international impact.

MR. SAGOVINIA

I wish to make two suggestions. The first is that, following up a proposal from France which
has been pending for the last four years, United Nations conventions may include a provision that if
the parties to a contract of international trade so stipulate, then the law of the conventions would apply
and supersede the law of the respective nation of jurisdiction over the cases. This would not affect
the so-called right of self-determination, which is one of the major criticisms of such a concept.

Second, the future would require that when we talk of a global economy and the clash of
economic interests of various economies in international trade, then we must make legal provision that
no nation which is not involved in the contract between two countries would impose sanctions and
adversely affect the conduct of the transactions. If a law failed to take into account such matters, its
acceptability at the international level would be seriously jeopardized.

Notes

'R. David et al., eds., International Encyclopedia of Comparative Law, vol. 11, chap. 5 (Tiibingen, Mohr,
1971), pp. 24 and 25.

’Ibid., pp. 33 and 34.

*E. A. Famsworth, "UNCITRAL - Why? What? How? When?", American Journal of Comparative Law,
vol. 20 (Berkeley, 1972), p. 322.

“R. David et al., eds., op. cit., vol. II, chap. 5, p. 26.
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VIl. Closing address

CARL-AUGUST FLEISCHHAUER
Under Secretary-General for Legal Affairs, Legal Counsel, United Nations

It is my privilege to deliver the closing remarks at this first Congress organized by UNCITRAL.
It gives me particular pleasure given the importance of the Congress and its theme for the development
of international trade law in the new world order - an order which demands increased international
trade and commerce if the challenges of development are to be met and the goal of reducing poverty
in the world is to be achieved. My pleasure is increased by the fact that the Congress has been held
in conjunction with the twenty-fifth session of UNCITRAL, and is therefore a celebration of the
twenty-fifth anniversary of the birth of UNCITRAL - an organization which has become the centre
of gravity for international trade law unification.

During the past twenty-five years much has been achieved by UNCITRAL and the other
formulating agencies in developing uniform law texts in the field of international trade law. It was
therefore appropriate that it was decided at the twenty-fourth session of UNCITRAL that an
opportunity should be given to examine the current state of the unification of the laws and the rules
governing world commerce.

Over the past five days, distinguished participants, you have considered many issues involved in
the formulation and development of international trade law. Among others you have discussed the
various aspects of the process and value of unification of trade law, the practical aspects and recent
developments concerning the many legal texts of universal design and relevance in the fields of sale
of goods, supply of services, international payments, electronic data interchange, transport by sea and
other modes of transport and dispute settlement. You have heard the views of the end-users as to their
practical needs and concerns as regards the existing uniform texts and any future texts that might be
developed, and you have heard the particular views of developing countries as regards their aspirations
and priorities with regard to work that could be done in the area of unification of international trade
law.

In addition, you have considered other aspects of the process of unification such as the promotion
of uniform texts, an aspect which has, perhaps, been somewhat neglected in the past, but about which,
as demonstrated in the discussions here, there seems to be a growing awareness, not only within the
formulating agencies responsible for the preparation of uniform legal texts, but also within government
circles and among practitioners and other users of uniform texts. You have also discussed possible
topics for future work which could form part of the programme of unification for both UNCITRAL
and other formulating agencies. It clearly transpired that unification of commercial law is desirable
and important, and that it is responding to the practical needs of international trade and commerce.

As the purpose of the Congress has been to provide a panoramic view of many areas of
international commercial law, it was often not possible to discuss in detail the many interesting issues,
views and suggestions that we heard during this week. I am confident that they will bear fruit - like
seeds planted in fertile soil - by sparking off in-depth discussions in many forums, and stimulate
further exploration and evaluation in future research, teaching and writing.
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I am equally confident that UNCITRAL and other formulating agencies will draw considerable
guidance from the wealth of information and analysis provided in the deliberations of this Congress.
The many insights offered by the great number of experts will no doubt prove extremely useful in
identifying suitable topics that are ripe for future unification efforts, and thereby help in setting the
agenda for unification in the twenty-first century. The information and analysis will prove useful also
in evaluating existing texts that have been elaborated by UNCITRAL and other formulating agencies,
as well as in evolving strategies for dealing with the important concerns that have been raised here.
The discussions will also be of assistance in developing ways and means of promoting uniform texts.
They have underscored the importance of UNCITRAL’s task of coordination and will be useful in
working out modalities for developing closer cooperation among the various formulating agencies
working in the field of international trade law in order to enhance the work of unification.

The need to draw on the experience of the past twenty-five years has, perhaps, never been greater
than now, given the new world order, which I referred to earlier, in which international trade law is
destined to play an even greater role than it has hitherto played in international trade and world
commerce.

The great number of excellent insights that we have been offered in the course of the past five
days on the subject of uniform law in practice and in theory could not have been possible but for the
excellent papers presented by the various eminent jurists on international trade law who spoke at this
Congress on the various topics assigned to them and by the equally excellent contributions made by
the various experts who spoke as voices of international practice during the Congress. To them all,
I extend my sincere congratulations and gratitude for a job well done.

Many other people have contributed to the success of this Congress. A debt of gratitude is owed
to the Chairpersons of the various working sessions, who combined the necessary degree of firmness
with an understanding of the desire of so many of you to take the floor. However, the success and
the whole atmosphere of any congress depends on the quality and participation of all the participants
as a whole. The quality of the participants in this Congress has been truly very impressive both in
terms of the participants’ knowledge of the field of international trade law, and in terms of the
coverage of the regions of the world represented at the Congress. The Congress has been attended
by over 600 lawyers from all regions of the world. This is of great satisfaction to UNCITRAL. A
Congress such as this one gives a chance to meet old friends, some of whom have been with
UNCITRAL since its formation twenty-five years ago, and, just as pleasurable, to make new ones.
These friendships established at a forum such as this one contribute in no small way to the work on
unification of trade law by increasing the understanding of different views and interests.

I hope that all of you will take away from this Congress recollections of many memorable papers,
communications, presentations and ideas. Before concluding my remarks, I would like to thank all
those staff members in Vienna and New York who have helped to make the Congress the great success
that it has been. I know all of them have done their utmost to ensure the success of the Congress.

In conclusion, may I, on behalf of the United Nations and on my own behalf, wish you all a safe
return to your homes and, if you are remaining in New York, an enjoyable stay. I have the honour
to declare this UNCITRAL Congress on Uniform Commercial Law in the Twenty-first Century closed.
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