






































































































































































































































































































































































































3. Where a bill of lading or any other document evidencing the contract of carriage
by sea is issued, it must contain a statement that the carriage is subject to the provisions
of this Convention which nullify any stipulation derogating therefrom to the detriment
of the shipper or the consignee.

4. Where the claimant in respect of the goods has incurred loss as a result of a
stipulation which is null and void by virtue of the present article, or as a result of the
omission of the statement referred to in paragraph 3 of this article, the carrier must pay
compensation to the extent required in order to give the claimant compensation in
accordance with the provisions of this Convention for any loss of or damage to the
goods as well as for delay in delivery. The carrier must, in addition, pay compensation
for costs incurred by the claimant for the purpose of exercising his right, provided that
costs incurred in the action where the foregoing provision is invoked are to be
determined in accordance with the law of the State where proceedings are instituted.

Article 24. General average

1. Nothing in this Convention shall prevent the application of provisions in the
contract of carriage by sea or national law regarding the adjustment of general average.

2. With the exception of article 20, the provisions of this Convention relating to the
liability of the carrier for loss of or damage to the goods also determine whether the
consignee may refuse contribution in general average and the liability of the carrier to
indemnify the consignee in respect of any such contribution made or any salvage paid.

Article 25. Other conventions

1. This Convention does not modify the rights or duties of the carrier, the actual
carrier and their servants and agents provided for in international conventions or
national law relating to the limitation of liability of owners of seagoing ships.

2. The provisions of articles 21 and 22 of this Convention do not prevent the
application of the mandatory provisions of any other multilateral convention already in
force at the date of this Convention relating to matters dealt with in the said articles,
provided that the dispute arises exclusively between parties having their principal place
of business in States members of such other convention. However, this paragraph does
not affect the application of paragraph 4 of article 22 of this Convention.

3. No liability shall arise under the provisions of this Convention for damage caused
by a nuclear incident if the operator of a nuclear installation is liable for such damage:

(a) under either the Paris Convention of 29 July 1960 on Third Party Liability in the
Field of Nuclear Energy as amended by the Additional Protocol of 28 January 1964, or
the Vienna Convention of 21 May 1963 on Civil Liability for Nuclear Damage, or

(b) by virtue of national law governing the liability for such damage, provided that
such law is in all respects as favourable to persons who may suffer damage as is either
the Paris Convention or the Vienna Convention.

4. No liability shall arise under the provisions of this Convention for any loss of or
damage to or delay in delivery of luggage for which the carrier is responsible under any
international convention or national law relating to the carriage of passengers and their
luggage by sea.

5. Nothing contained in this Convention prevents a Contracting State from applying
any other international convention which is already in force at the date of this
Convention and which applies mandatorily to contracts of carriage of goods primarily
by a mode of transport other than transport by sea. This provision also applies to any
subsequent revision or amendment of such international convention.
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Article 26. Unit of account

1. The unit of account referred to in article 6 of this Convention is the special
drawing right as defined by the International Monetary Fund. The amounts mentioned
in article 6 are to be converted into the national currency of a State according to the
value of such currency at the date of judgement or the date agreed upon by the parties.
The value of a national currency, in terms of the special drawing right, of a Contracting
State which is a member of the International Monetary Fund is to be calculated in
accordance with the method of valuation applied by the International Monetary Fund in
effect at the date in question for its operations and transactions. The value of a national
currency, in terms of the special drawing right, of a Contracting State which is not a
member of the International Monetary Fund is to be calculated in a manner determined
by that State.

2. Nevertheless, those States which are not members of the International Monetary
Fund and whose law does not permit the application of the provisions of paragraph I of
this article may, at the time of signature, or at the time of ratification, acceptance,
approval or accession or at any time thereafter, declare that the limits of liability
provided for in this Convention to be applied in their territories shall be fixed as 12,500
monetary units per package or other shipping unit or 37.5 monetary units per kilogram
of gross weight of the goods.

3. The monetary unit referred to in paragraph 2 of this article corresponds to sixty­
five and a half milligrams of gold of millesimal fineness nine hundred. The conversion of
the amounts referred to in paragraph 2 into the national currency is to be made
according to the law of the State concerned.

4. The calculation mentioned in the last sentence of paragraph 1 and the conversion
mentioned in paragraph 3 of this article is to be made in such a manner as to express in
the national currency of the Contracting Stateas far as possible the same real value for
the amounts in article 6 as is expressed there in units of account. Contracting States
must communicate to the depositary the manner of calculation pursuant to paragraph I
of this article, or the result of the conversion mentioned in paragraph 3 of this article, as
the case may be, at the time of signature or when depositing their instruments of
ratification, acceptance, approval or accession, or when availing themselves of the
option provided for in paragraph 2 of this article and whenever there is a change in the
manner of such calculation or in the result of such conversion.

Part VII. Final clauses

Article 27. Depositary

The Secretary-General of the United Nations is hereby designated as the depositary of
this Convention.

Article 28. Signature, Ratification, Acceptance, Approval, Accession

1. This Convention is open for signature by all States until 30 April 1979 at the
Headquarters of the United Nations, New York.

2. This Convention is subject to ratification, acceptance or approval by the signatory
States.

3. After 30 April 1979, this Convention will be open for accession by all States
which are not signatory States.

4. Instruments of ratification, acceptance, approval and accession are to be deposited
with the Secretary-General of the United Nations.
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Article 29. Reservations

No reservations may be made to this Convention.

Article 30. Entry into force

1. This Convention enters into force on the first day of the month following the
expiration of one year from the date of deposit of the twentieth instrument of
ratification, acceptance, approval or accession.

2. For each State which becomes a Contracting State to this Convention after the
date of the deposit of the twentieth instrument of ratification, acceptance, approval or
accession, this Convention enters into force on the first day of the month following the
expiration of one year after the deposit of the appropriate instrument on behalf of that
State.

3. Each Contracting State shall apply the provisions of this Convention to contracts
of carriage by sea concluded on or after the date of the entry into force of this
Convention in respect of that State.

Article 31. Denunciation of other conventions

1. Upon becoming a Contracting State to this Convention, any State Party to the
International Convention for the Unification of certain Rules relating to Bills of Lading
signed at Brussels on 25 August 1924 (1924 Convention) must notify the Government of
Belgium as the depositary of the 1924 Convention of its denunciation of the said
Convention with a declaration that the denunciation is to take effect as from the date
when this Convention enters into force in respect of that State.

2. Upon the entry into force of this Convention under paragraph I of article 30, the
depositary of this Convention must notify the Government of Belgium as the depositary
of the 1924 Convention of the date of such entry into force, and of the names of the
Contracting States in respect of which the Convention has entered into force.

3. The provisions of paragraphs I and 2 of this article apply correspondingly in
respect of States Parties to the Protocol signed on 23 February 1968 to amend the
International Convention for the Unification of certain Rules relating to Bills of Lading
signed at Brussels on 25 August 1924.

4. Notwithstanding article 2 of this Convention, for the purposes of paragraph I of
this article, a Contracting State may, if it deems it desirable, defer the denunciation of
the 1924 Convention and of the 1924 Convention as modified by the 1968 Protocol for a
maximum period of five years from the entry into force of this Convention. It will then
notify the Government of Belgium of its intention. During this transitory period, it must
apply to the Contracting States this Convention to the exclusion of any other one.

Article 32. Revision and amendment

1. At the request of not less than one third of the Contracting States to this
Convention, the depositary shall convene a conference of the Contracting States for
revising or amending it.

2. Any instrument of ratification, acceptance, approval or accession deposited after
the entry into force of an amendment to this Convention is deemed to apply to the
Convention as amended.

188



Article 33. Revision of the limitation amounts and unit ofaccount or monetary unit

1. Notwithstanding the provisions of article 32, a conference only for the purpose of
altering the amount specified in article 6 and paragraph 2 of article 26, or of substituting
either or both of the units defined in paragraphs I and 3 of article 26 by other units is to
be convened by the depositary in accordance with paragraph 2 of this article. An
alteration of the amounts shall be made only because of a significant change in their real
value.

2. A revision conference is to be convened by the depositary when not less than one
fourth of the Contracting States so request.

3. Any decision by the conference must be taken by a two-thirds majority of the
participating States. The amendment is communicated by the depositary to all the
Contracting States for acceptance and to all the States signatories of the Convention for
information.

4. Any amendment adopted enters into force on the first day of the month following
one year after its acceptance by two thirds of the Contracting States. Acceptance is to be
effected by the deposit of a formal instrument to that effect with the depositary.

5. After entry into force of an amendment a Contracting State which has accepted
the amendment is entitled to apply the Convention as amended in its relations with
Contracting States which have not within six months after the adoption of the
amendment notified the depositary that they are not bound by the amendment.

6. Any instrument of ratification, acceptance, approval or accession deposited after
the entry into force of an amendment to this Convention is deemed to apply to the
Convention as amended.

Article 34. Denunciation

1. A Contracting State may denounce this Convention at any time by means of a
notification in writing addressed to the depositary.

2. The denunciation takes effect on the first day of the month following the
expiration of one year after the notification is received by the depositary. Where a
longer period is specified in the notification, the denunciation takes effect upon the
expiration of such longer period after the notification is received by the depositary.

DONE at Hamburg, this thirty-first day of March one thousand nine hundred and
seventy-eight, in a single original, of which the Arabic, Chinese, English, French,
Russian and Spanish texts are equally authentic.

IN WITNESS WHEREOF the undersigned plenipotentiaries, being duly authorized by
their respective Governments, have signed the present Convention.

B. Common understanding adopted by the United Nations Conference on
the Carriage of Goods by Sea

It is the common understanding that the liability of the carrier under this Convention
is based on the principle of presumed fault or neglect. This means that, as a rule, the
burden of proof rests on the carrier but, with respect to certain cases, the provisions of
the Convention modify this rule.
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ANNEX VIII. LIQUIDATED DAMAGES AND
PENALTY CLAUSES

A. Uniform Rules on Contract Clauses for an Agreed Sum due upon
Failure of Performance

Part one. Scope of application

Article 1

These Rules apply to international contracts in which the parties have agreed that,
upon a failure of performance by one party (the obligor) the other party (the obligee) is
entitled to an agreed sum from the obligor, whether as a penalty or as compensation.

Article 2

For the purpose of these Rules:
(a) A contract shall be considered international if, at the time of the conclusion of

the contract, the parties have their places of business in different States;
(b) The fact that the parties have their places of business in different States is to be

disregarded whenever this fact does not appear either from the contract or from any
dealings between, or from information disclosed by, the parties at any time before or at
the conclusion of the contract;

(e) Neither the nationality of the parties nor the civil or commercial character of the
parties or of the contract is to be taken into consideration in determining the application
of these Rules.

Article 3

For the purposes of these Rules:
(a) If a party has more than one place of business, his place of business is that which

has the closest relationship to the contract and its performance, having regard to the
circumstances known to or contemplated by the parties at any time before or at the
conclusion of the contract;

(b) If a party does not have a place of business, reference is to be made to his
habitual residence.

Article 4

These Rules do not apply to contracts concerning goods, other property or services
which are to be supplied for the personal, family or household purposes of a party,
unless the other party, at any time before or at the conclusion of the contract, neither
knew nor ought to have known that the contract was concluded for such purposes.
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Part two. Substantive provisions

Article 5

The obligee is not entitled to the agreed sum if the obligor is not liable for the failure
of performance.

Article 6

(I) If the contract provides that the obligee is entitled to the agreed sum upon delay
in performance, he is entitled to both performance of the obligation and the agreed sum.

(2) If the contract provides that the obligee is entitled to the agreed sum upon a
failure of performance other than delay, he is entitled either to performance or to the
agreed sum. If, however, the agreed sum cannot reasonably be regarded as compensation
for that failure of performance, the obligee is entitled to both performance of the
obligation and the agreed sum.

Article 7

If the obligee is entitled to the agreed sum, he may not claim damages to the extent of
the loss covered by the agreed sum. Nevertheless, he may claim damages to the extent of
the loss not covered by the agreed sum if the loss substantially exceeds the agreed sum.

Article 8

The agreed sum shall not be reduced by a court or arbitral tribunal unless the agreed
sum is substantially disproportionate in relation to the loss that has been suffered by the
obligee.

Article 9

The parties may derogate from or vary the effect of articles 5, 6 and 7 of these Rules.

B. General Assembly resolution 38/135 of 19 December 1983

38/135. UNIFORM RULES ON CONTRACT CLAUSES FOR
AN AGREED SUM DUE UPON FAILURE OF PERFORMANCE

ADOPTED BY THE UNITED NAnONS COMMISSION
ON INTERNAnONAL TRADE LAW

The General Assembly,

Recognizing that a wide range of international trade contracts contain clauses
obligating a party that fails to perform an obligation under the contract to pay an
agreed sum to the other party,

Noting that the effect and validity of such clauses are often uncertain owing to
disparities in the treatment of such clauses in various legal systems,

Believing that these uncertainties constitute an obstacle to the flow of international
trade,

Being of the opinion that it would be desirable for the legal rules applicable to such
clauses to be harmonized so as to reduce or eliminate the uncertainties concerning such
clauses and remove these uncertainties as a barrier to the flow of international trade,
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Noting that the United Nations Commission on International Trade Law has adopted
Uniform Rules on Contract Clauses for an Agreed Sum Due upon Failure of
Performance, 1

Recognizing that there are various ways in which the Uniform Rules on Contract
Clauses for an Agreed Sum Due upon Failure of Performance could be implemented by
States, and being of the opinion that a recommendation by the General Assembly to
States that they should implement the Uniform Rules in an appropriate manner would
not prejudice the Assembly from making a further recommendation or taking further
action with respect to the Uniform Rules if circumstances so warrant,

Recommends that States should give serious consideration to the Uniform Rules on
Contract Clauses for an Agreed Sum Due upon Failure of Performance adopted by the
United Nations Commission on International Trade Law and, where appropriate,
implement them in the form of either a model law or a convention.

JOIst plenary meeting,
19December 1983

'See Official Records of the General Assembly, Thirty-eighth Session, Supplement No. 17
(A/38/17), paras. 11-78 and annex I.
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ANNEX IX. PROVISIONS ON UNIT OF ACCOUNT AND
ADJUSTMENT OF LIMIT OF LIABILITY IN INTERNATIONAL

TRANSPORT AND LIABILITY CONVENTIONS

A. Provisions on universal unit of account

1. The unit of account referred to in article [ ] of this Convention is the Special
Drawing Right as defined by the International Monetary Fund. The amounts mentioned
in article [ ] are to be expressed in the national currency of a State according to the value
of such currency at the date of judgment or the date agreed upon by the parties. The
equivalence between the national currency of a Contracting State which is a member of
the International Monetary Fund and the Special Drawing Right is to be calculated in
accordance with the method of valuation applied by the International Monetary Fund in
effect at the date in question for its operations and transactions. The equivalence
between the national currency of a Contracting State which is not a member of the
International Monetary Fund and the Special Drawing Right is to be calculated in a
manner determined by that State.

2. The calculation mentioned in the last sentence of paragraph 1 is to be made in
such a manner as to express in the national currency of the Contracting State as far as
possible the same real value for amounts in article [ ] as is expressed there in units of
account. Contracting States must communicate to the Depositary the manner of
calculation at the time of signature or when depositing their instrument of ratification,
acceptance, approval or accession and whenever there is a change in the manner of such
calculation.

B. Alternative provisions for adjustment of limit of liability

1. SAMPLE PRICE INDEX

1. The amounts set forth in article [ ] shall be linked to [a specific price index which
might be considered appropriate for a particular convention]. On coming into force of
this [Protocol-Convention], the amounts set forth in article [ ] shall be adjusted by an
amount, rounded to the nearest whole number, corresponding in percentage to the
increase or decrease in the index for the year ending on the last day of December prior
to which this [Protocol-Convention] came into force over its level for the year ending on
the last day of December [of the year in which the Protocol or Convention was opened
for signature]. Thereafter, they shall be adjusted on the first day of July of each year by
an amount, rounded to the nearest whole number, corresponding in percentage to the
increase or decrease in the level in the index for the year ending on the last day of the
previous December over its level for the prior year.
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2. The amounts set forth in article [ ] shall not, however, be increased or decreased if
the increase or decrease in the index does not exceed [ ] per cent. Where no adjustment
was made in the previous year because the change was less than [ ] per cent, the
comparison shall be made with the level for the last year on the basis of which an
adjustment was made.

3. By the first day of April of each year the Depositary shall notify each Contracting
State and each State which has signed the [Protocol-Convention] of the amounts to be
in force as of the first day of July following. Changes in the amounts shall be registered
with the Secretariat of the United Nations in accordance with General Assembly
regulations to give effect to Article 102 of the Charter of the United Nations.

2. SAMPLE AMENDMENT PROCEDURE FOR LIMIT OF LIABILITY

I. The Depositary shall convene a meeting of a Committee composed of a
representative from each Contracting State to consider increasing or decreasing the
amounts in article [ ]:

(a) Upon the request of at least [ ] Contracting States, or
(h) When five years have passed since the [Protocol-Convention] was opened for

signature or since the Committee last met.

2. If the present [Protocol-Convention] comes into force more than five years after it
was opened for signature, the Depositary shall convene a meeting of the Committee
within the first year after it comes into force.

3. Amendments shall be adopted by the Committee by a [ ] majority of its members
present and voting.Q

4. Any amendment adopted in accordance with paragraph 3 of this article shall be
notified by the Depositary to all Contracting States. The amendment shall be deemed to
have been accepted at the end of a period of [6] months after it has been notified, unless
within that period not less than [one-third] of the States that were Contracting States at
the time of the adoption of the amendment by the Committee have communicated to the
Depositary that they do not accept the amendment. An amendment deemed to have
been accepted in accordance with this paragraph shall enter into force for all
Contracting States [12] months after its acceptance.

5. A Contracting State which has not accepted an amendment shall nevertheless be
bound by it, unless such State denounces the present Convention at least one month
before the amendment has entered into force. Such denunciation shall take effect when
the amendment enters into force.

6. When an amendment has been adopted by the Committee but the [6] month
period for its acceptance has not yet expired, a State which becomes a Contracting State
to this Convention during that period shall be bound by the amendment if it comes into
force. A State which becomes a Contracting State to this Convention after that period
shall be bound by any amendment which has been accepted in accordance with
paragraph 4.

QThe Conference of Plenipotentiaries may wish to insert a list of criteria to be taken into account
by the Committee.
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C. General Assembly resolution 37/107 of 16 December 1982

37/107. PROVISIONS FOR A UNIT OF ACCOUNT AND ADJUSTMENT
OF LIMITAnONS OF LIABILITY ADOPTED BY

THE UNITED NAnONS COMMISSION
ON INTERNAnONAL TRADE LAW

The General Assembly,

Recognizing that many international transport and liability conventions of both a global
and a regional character contain limitation ofliability provisions, wherein the limitation of
liability is expressed in a unit of account,

Noting that the amount fixed in such a convention as the limitation of liability may
become seriously affected over time by changes in monetary values, thereby destroying the
intended balance of the convention as adopted,

Believing that a preferred unit ofaccount for many conventions, particularly for those of
global application, should be the special drawing right as determined by the International
Monetary Fund,

Being ofthe opinion that the conventions should, in any event, contain a provision which
would facilitate adjustment of the limit of liability to changes in monetary values,

Taking into consideration any preferential agreements between the States concerned,

Noting that the United Nations Commission on International Trade Law has adopted a
provision for a universal unit of account for expressing monetary amounts in international
transport and liability conventions and two alternative provisions for adjustment of the
limits of liability in such conventions, 1

1. Recommends that, in the preparation of future international conventions containing
limitation of liability provisions or in the revision of existing conventions, the unit of
account provision adopted by the United Nations Commission on International Trade Law
should be used;

2. Recommends further that in such conventions one of the two alternative provisions
for adjustment ofthe limitation ofliability adopted by the United Nations Commission on
International Trade Law should be used.

107th plenary meeting,
16 December 1982

'Official Records of the General Assembly, Thirty-seventh Session, Supplement No. 17 (A/37/I7
and Corr.I), para. 63.
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ANNEX X. AUTOMATIC DATA PROCESSING

Recommendation adopted by UNCITRAL on the legal value
of computer records

The United Nations Commission on International Trade Law,

Noting that the use of automatic data processing (ADP) is about to become firmly
established throughout the world in many phases of domestic and international trade as
well as in administrative services,

Noting also that legal rules based upon pre-ADP paper-based means of documenting
international trade may create an obstacle to such use of ADP in that they lead to legal
insecurity or impede the efficient use of ADP where its use is otherwise justified,

Noting further with appreciation the efforts of the Council of Europe, the Customs
Co-operation Council and the United Nations Economic Commission for Europe to
overcome obstacles to the use ofADP in international trade arising out ofthese legal rules,

Considering at the same time that there is no need for a unification of the rules ofevidence
regarding the use of computer records in international trade, in view of the experience
showing that substantial differences in the rules ofevidence as they apply to the paper-based
system of documentation have caused so far no noticeable harm to the development of
international trade,

Considering also that the developments in the use of ADP are creating a desirability in a
number of legal systems for an adaptation of existing legal rules to these developments,
having due regard, however, to the need to encourage the employment of such ADP means
that would provide the same or greater reliability as paper-based documentation,

1. Recommends to Governments:
(a) to review the legal rules affecting the use of computer records as evidence in

litigation in order to eliminate unnecessary obstacles to their admission, to be assured that
the rules are consistent with developments in technology, andto provide appropriate means
for a court to evaluate the credibility of the data contained in those records;

(b) to review legal requirements that certain trade transactions or trade related
documents be in writing, whether the written form is a condition to the enforceability orto
the validity of the transaction or document, with a view to permitting, where appropriate,
the transaction or document to be recorded and transmitted in computer-readable form;

(c) to review legal requirements of a handwritten signature or other paper-based
method of authentication on trade related documents with a view to permitting, where
appropriate, the use of electronic means of authentication;

(d) to review legal requirements that documents for submission to governments be in
writing and manually signed with a view to permitting, where appropriate, such documents
to be submitted in computer-readable form to those administrative services which have
acquired the necessary equipment and established the necessary procedures;

2. Recommends to international organizations elaborating legal texts related to trade to
take account of the present Recommendation in adopting such texts and, where
appropriate, to consider modifying existing legal texts in line with the present
Recommendation.
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APPENDIX I

Working Group on International Legislation on Shipping

Working Group on Time-limits and Limitation (Prescription)
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