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I. INVESTMENT LAW AND THE QUEST FOR GREENER SOURCES OF ENERGY

The use of renewable sources of energy, along with the implementation of eco-friendly
technologies, plays a pivotal role in addressing the quandaries caused by climate change. The
global demand for greener alternatives led to the emergence of an international market for
renewable energy technologies and equipment.1 Over the last decade this market attracted colossal
flows of capital.2 Foreign direct investment is particularly welcome as it can provide fresh funds
and induce the transfer of technology.3 From a broader perspective, foreign investment is a key
component of any agenda for sustainable development.4
The financial viability of investments in renewable energies is frequently dependent upon
public support. 5 All over the world governments have designed and implemented renewable
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energy support mechanisms so as to encourage private investment, often in the form of subsidies
and incentive tariffs.6 Investments in the energy field are also highly capital intensive and require
a lengthy payback period.7 Regulatory risks loom large – the possibility that the rules in force at
the moment the investment was made are altered, threatening the ability of investors to recover
and earn a profit on their investments. 8 Governments may decide to change the regulatory
framework once investments take place and costs are “sunk.”9 Changes to economic mechanisms
are a critical risk factor surrounding such investments, since the level of public support is the most
important element influencing expected profits.10 Therefore, investors seek to ensure the stability
of the regulatory framework that underpins their investments and secure protection from
unwarranted policy changes.
International investment agreements have become especially important over the past few
decades. These legal instruments aim to create a “level playing field” for investments in the energy
sector, and minimize non-commercial risks associated with such investments.
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international legal instruments can help lower regulatory and political risks, thus boosting investor
confidence and increasing international investments into renewable sources of energy.12
Investment agreements are a form of international law that creates a series of obligations
owed by the host state towards foreign investors.13 The numbers of Bilateral Investment Treaties
(BITs) and multilateral agreements entering into force have increased throughout the past few
decades. The Energy Charter Treaty (“ECT”), a multilateral treaty entered into force in 1998, is
the only energy-specific multilateral investment protection mechanism currently in force.14 While
there are differences between the scope and content of the different investment treaties, there is a
shared core content: they normally include the obligation to treat foreign investors fairly and
equitably; provide foreign investors full protection and security; and not to expropriate foreign
investment except under certain conditions, including the payment of compensation.
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Furthermore, international investment agreements normally contain procedural protections,
typically including dispute resolution clauses that enable foreign investors to initiate arbitration
proceedings against the host state, know as ‘investor-state arbitrations’.16
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II. THE WAVE OF DISPUTES OVER CHANGES TO RENEWABLE ENERGY
INCENTIVES

With a view to increasing the production of clean energy, many countries introduced
incentives to encourage investment in the renewable energy sector. As originally intended, the
introduction of these mechanisms led a substantial number of companies and individuals making
investments in this field.17 While economic incentives attracted significant amounts of investment,
several countries – namely, Spain, the Czech Republic, Italy, Romania, and Bulgaria – have
decided to reduce or eliminate them.18 These legislative measures have triggered a wave of arbitral
proceedings where investors claim that such measures breach the protection afforded by
international investment agreements, namely the ECT. As of 15 June 2016, 43 cases had been
initiated relating to changes in economic support programs in the renewable energy market.19
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The anatomy of these cases is substantially different from the prototype of energy-related
disputes submitted to arbitration in the past. For years, states have enacted regulations to protect
the environment by limiting environmentally detrimental investments. Commentators have
expressed concern that investors could initiate arbitral proceedings, claiming that climate-related
regulatory measures breached relevant investment treaty provisions. Such cases posed a risk that
international investment agreements could have a constraining effect (“regulatory chill”) on
climate change mitigation measures and restrain the host-state’s policy space significantly.20
Differently, the new wave of disputes refers to cases were states are reducing or eliminating
the economic incentives which they introduced years ago in order to lure investments into the
renewable energy market. Investors are complaining that such regulatory changes diminish or
exhaust the commercial viability of their investments.21 Host states argue that support mechanisms
have proven too popular (and therefore, more expensive than anticipated); that they became too
generous because the production costs for the new technology have decreased significantly; or that
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they simply cannot afford these initiatives due to the ongoing financial crisis.22 The crux of the
question is whether investors can seek compensation under investment treaties when governments
encourage investment via economic support schemes, but decide to reduce or eliminate them after
the investment has been made. Again, we may have a clash between energy-related policies and
investment law.23
These disputes raise a classic problem in investment arbitration: how to strike a balance
between foreign investors’ reliance on the regulations that underpin their long-term investments
and the host state’s right to adapt regulations to new needs. 24 The introduction of changes to
economic support mechanisms typically involves governmental measures adopted for public
purposes, whether for financial or other reasons. The host state intervenes as the regulation of
energy production, distribution and consumption is a key element of national economic law, and
policy.25 The novelty in this new wave of disputes is that challenged measures work against the
protection of the environment, while in the past they were eco-friendly.26
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III. RENEWABLE ENERGY POLICYMAKING AT A CROSSROADS?

Changes to regulatory frameworks might have a significant impact on what until recently
seemed like an unstoppable move towards a low-carbon model of development, jeopardizing the
credibility of renewable energy policies and generating high investment uncertainty. 27 These
measures may affect the support for renewable energy in both the present and future. Governments
may cut agreed subsidies for projects built or under construction but also decide not to grant any
support for new projects. 28 If investors have the perception that governments might act
opportunistically and change the ‘rules of the game’ after the investment has been made, they will
most likely factor in a risk premium in future projects, increasing the costs of eco-friendly
policies.29
While some years ago investors were claiming that states had enacted environment-friendly
regulations in a way that was detrimental to their investments, the new wave of disputes refers to
cases were states are reducing or eliminating the economic incentives which they introduced years
ago in order to encourage investments in the renewable energy market. This new category of
disputes basically results from the move from the old to the new production matrix.30
To date, only one award has been rendered in disputes relating to alterations to economic
support programs in the renewable energy market. On 21 January 2016, the tribunal in Charanne
and Construction Investments v. Spain ruled in favor of the validity of the host state’s regulatory
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changes. 31 While this decision offers important insights into how standards of investment
protection might be interpreted and applied in similar disputes, it does not establish any binding
precedent. Other arbitral tribunals will have to balance the expectations of investors against the
right of states to intervene in the public interest and adjust regulatory structures according to the
specific circumstances that surround those cases. As divergent interpretations persist about when
the investors’ expectations deserve protection under the standards of investor protection, any
evaluation will be deeply dependent upon the specific circumstances and facts of each particular
case.32 The approach of different international investment arbitrators to similar issues can vary
considerably, creating a degree of uncertainty regarding the outcome of international investment
disputes.33 This lack of certainty raises the question of the necessity to create a specific investment
regime for low-carbon investments.

IV. THE POSSIBLE ROLE OF THE UNCITRAL IN DEVELOPING INTERNATIONAL
ENERGY INVESTMENT LAW

The United Nations Commission on International Trade Law (UNCITRAL), established in
1966, serves as the core legal body of the United Nations system in the field of International Trade
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Law.34 It is a ‘specialized quasi-legislative commission’35, a ‘transnational quasi-legislature of the
world’36 with a mandate to ‘further the progressive harmonization and modernization of the law
of international trade by preparing and promoting the use and adoption of legislative and nonlegislative instruments in a number of key areas of commercial law.’37 Over the past half a decade,
UNCITRAL has international legal instruments on many areas of procedural and substantive law
including dispute resolution, international contract practices, transport, insolvency, electronic
commerce, international payments, secured transactions, procurement and sale of goods.38
The breadth of topics that UNCITRAL addresses has grown enormously since its
creation.39 While the incursion of the UNCITRAL into the realm of investment law is recent, its
first products in this area – the UNCITRAL Rules on Transparency in Treaty-based Investor-State
Arbitration (2014) 40 and the United Nations Convention on Transparency in Treaty-based
Investor-State Arbitration (2014) 41 are noteworthy contributions that signal an increasing
engagement with the tensions and quandaries surrounding this field of international economic law.
The current wave of disputes in the field of renewable energy investments signals a failure
by governments in adjusting their regulatory structures without destabilizing the market for
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renewable energies. Regardless of the final outcome of these disputes, they indicate a significant
level of conflict between host states and investors. Well-designed economic support schemes are
in the best interest of both governments and investors, because the alternative is an explosion of
disputes where everyone loses except the arbitration industry.42 Governments should factor in
some flexibility into the regulatory structure so as to eliminate the risk of legitimate policy
decisions giving rise to legal disputes, while at the same time providing adequate assurances to
investors.43 Policymakers need to design economic support schemes that are flexible enough to
accommodate changes in the market without disrupting the stability of the regime itself.
Countries need to adopt a holistic approach to renewable energy policymaking so as to
avoid possible clashes between different legal frameworks. Legal instruments, international
investment law in particular, can help to mobilize the huge investments required to transform the
energy sector to cleaner forms of generation. The challenge is to shape national policies in ways
that do not breach the rights of foreign investors under international investment agreements. This
can only be achieved if host states are truly aware of the scope of their obligations to foreign
investors when they design and implement their renewable energy policies.44 This requires a clear
understanding of the disciplines of international investment law and how they may limit or impact
upon national regulation.
UNCITRAL is in a privileged position to assist States in reforming and improving the legal
frameworks applicable to investments in the renewable energy field. The Commission has been
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characterized as an ‘epistemic community’ or ‘group of knowledge-based experts’.45 Like other
specialized agencies of the United Nations, the Commission exhibits an increased
‘professionalization’ and ‘bureaucratization’ with an emphasis on technical concerns and
responsibilities.46 In designing new policies or adjusting existing ones, governments need to take
into account that the legal framework that supports renewable energy investment is not confined
to national regulations. The legal obligations borne by states towards investors encompass
obligations in domestic law (contract and administrative law) but also in international law, namely
international investment law. The challenge for governments is to strike a balance between
regulation that discourages foreign investment and foreign investment protection that discourages
regulation. 47 The wealth of knowledge acquired by the UNCITRAL over the years might be
particularly useful in raising to this challenging task.
Regardless of the final outcome of the pending disputes, it is important to ensure that
bridges between states and investors are not burned. The transition to a low-carbon model of
development requires long-term cooperation between parties. Countries will continue to strive to
design and implement energy policies that allow them to face climate change. Investors are
essential partners in this process, and governments need to be able to encourage them to make their
contribution in future ventures. The work model followed by the UNCITRAL is particularly apt
to stimulate this inclusive type of debate. The UNCITRAL has been labelled by some scholars as
an ‘inclusive body’48 or a ‘site’ for ‘normative modeling’ through which legal norms, principles,
and standards for the global political economy are articulated. 49 In addition to its sixty Member
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States,50 UNCITRAL also invites as observers other Member States of the United Nations, as well
as international and regional organizations (both intergovernmental and non-governmental)
involved in shaping the legal frameworks of national and global commerce and investment. 51
Observers may participate in discussions to the same extent as members. By tradition, decisions
taken by UNCITRAL and its working groups reconcile the different positions represented by its
members and other participants by consensus rather than by vote.52 Honnold refers to UNCITRAL
as a ‘mix of academic specialists in commercial and comparative law, practicing lawyers, and
members of government ministries with years of experience in international lawmaking’ with an
acknowledged pragmatic approach.53 The inclusion of a broad array of actors including states,
corporate and industry representatives, legal experts and professionals, and other public and
private international organizations allows the UNCITRAL to, despite its budgetary constraints,
mobilize substantial know how and expertise. In the words of Halliday, Block-Lieb and Carruthers,
‘[t] here is little point in developing a global standard if the interest groups most affected by it will
reject it on arrival, or if the experts who practice around the standard find it technically deficient.54
Such situations can lead to ‘actor mismatch’, a situation where national or industry actors are
missing from the international text-making enterprise, and when local actors are missing from
national lawmaking.55
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This collaborative model also has the advantage of allowing for the coordination of the
activities of organizations active in the field of international trade law. This helps to avoid
duplication of efforts and to promote efficiency, consistency, and coherence in the unification and
harmonization of international law. 56 The Energy Charter Secretariat has been discussing the
benefits of a non-binding declaration and/or an interpretative note on the promotion of low-carbon
investments. It is argued that such a statement would improve legal certainty in the application of
the ECT, reducing the normative and political risks and investment related disputes.57 Moreover,
a clear political statement on low-carbon investments by the Energy Charter Conference would
send an important signal to the international community and to investors on its commitment to
sustainable development and climate change mitigation. The overall objective being the protection
and balance the interests of ECT members and of international investors. 58 Greater policy
coordination between the European Union and its member states is also needed.59 The European
Commission is currently working to devise a European policy on renewable energy promotion. In
this regard, the design of support schemes is of paramount importance. While economic support
mechanisms have demonstrated important successes, they have also evidenced a number of policy
failures.60
The UNCITRAL is a ‘quasi governmental norm-creating forum’, 61 but is not alone in
crafting global governance norms. It should therefore cooperate and collaborate with other leading

56

Faria, The Relationship between Formulating Agencies in International Legal Harmonization 264.
See Energy Charter Secretariat, Energy Charter 2013 Annual Report 25-26, available at
http://www.energycharter.org/fileadmin/DocumentsMedia/AR/AR_2013_en.pdf (last accessed October 26, 2016);
Energy
Charter
Secretariat,
Energy
Charter
2014
Annual
Report
19,
available
at
http://www.energycharter.org/fileadmin/DocumentsMedia/AR/AR_2014_en.pdf (last accessed October 26, 2016).
58
Energy Charter Secretariat, Energy Charter 2013 Annual Report 26.
59
Daniel Behn et al., Promoting Renewable Energy in the EU: Shifting Trends in Member State Policy Space 8-11,
available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2704333, 6 (last visited October 26, 2016).
60
Ibid 2.
61
Kelly, Institutional Alliances and Derivative Legitimacy 610.
57

organizations such as the Energy Charter Secretariat, the European Union, or the World Trade
Organization in furthering a modern legal framework for foreign investments in renewable
energies. These and other ‘formulating agencies’ should take part in this debate so as to prevent
inconsistencies and contradictions between different rules and standards regulating global
investment flows. This ‘inclusive process’,62 involving a variety of participants, including member
States of UNCITRAL, non-member States, and invited intergovernmental and non-governmental
organizations, is part of the UNCITRAL’s ADN and is vital for distilling the best international
practices, promoting consensus-building, and crafting a coherent, efficient legal framework. It is
the combination of the process of participation and consensus-building that leads to the wide
acceptability of UNCITRAL texts.63
The UNCITRAL should also coordinate its activities with other United Nations agencies,
namely the United Nations Conference on Trade and Development (UNCTAD)64 and the United
Nations Environment Programme (UNEP).65 The former performs an important role in gathering
and dissemination information in the field of international investment and international investment
law.66 Each year UNCTAD publishes the ‘World Investment Reports’ outlining trends in global
foreign direct investment and providing in-depth analysis into trends in investment treaty
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practice. 67 The 2015 ‘Investment Policy Framework for Sustainable Development’, 68 provides
guidance for policymakers in the evolution towards a new generation of investment policies,
offering operational guidelines or action menus for national investment policies, guidance for the
design and use of international investment agreements, and an action menu for the promotion of
investment in sectors related to the sustainable development goals. This document serves as an
important reference for policymakers in formulating national and international investment policies
that are more suited to the particularities of renewable energy markets. It contains important
suggestions on how to design investment incentive schemes for sustainable development,69 for
example, that ‘[i]nvestment incentives should (…) not become permanent; the supported project
must have the potential to become self-sustainable over time – something that may be difficult to
achieve in some sectors. This underlines the importance of monitoring the actual effects of
investment incentives on sustainable development, including the possibility of their withdrawal if
the impact proves unsatisfactory.’70
The UNEP, on the other hand, coordinates the environmental activities of the United
Nations. It aims at serving as the ‘leading global environmental authority that sets the global
environmental agenda, promotes the coherent implementation of the environmental dimension of
sustainable development within the United Nations system and serves as an authoritative advocate
for the global environment.’71
The numerous claims over changes in economic support mechanisms that have surfaced in
the past few years provide evidence that states need to rethink and reshape their renewable energy
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policies. The determination of what is reasonable for the investor to expect is important for any
reform of legal frameworks. Shifts in both policy and the development of countries make this
determination different from country to country. 72 The creation of efficient and sustainable
markets for renewable sources of energy is a tremendous financial and legal challenge. This
endeavour can only be achieved through a thorough knowledge of the functioning and possible
implications of the economic mechanisms and legal frameworks that underpin foreign investments
in the renewable energy market. While it is not the only global formulating agency, the work of
the UNCITRAL gains added credibility and legitimacy from its perceived representatives and its
institutional aura as a United Nations organ.73 In crafting modern legal instruments to address these
issues, the Commission need to adopt democratic and legitimate rule-making processes that ensure
fair representation and participation of all the interests at stake in the development process.74 The
Commission should invite other international formulating agencies and international organizations
to co-operate closely on these issues so as to avoid duplication of efforts and inconsistency between
policies and rules.
The work of the UNCITRAL typically takes the form of conventions, model laws,
legislative guides, or model provisions. 75 The use of varied strategies allows UNCITRAL the
flexibility to approach particular areas of law taking into account its specificities and reflect the
different degrees of consensus that can be reached among all intervening parties. Conventions are,
naturally, difficult to negotiate. It seems more realistic, therefore, to adopt alternative tools such
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as the elaboration of a legislative guide that could provide valuable technical information to
promote and revise bilateral or multilateral bilateral investment treaties and national investment
laws. Legislative guides allow for greater flexibility by accommodating dissent and national
particularities and including more detailed background material for the guidance of national
legislators. 76 A legislative guide on international investments in the renewable energy market
should focus on reducing inconsistent or overly broad interpretations of investment disciplines by
offering model provisions that incorporate more precise language and are adjusted to the technical
intricacies of this type of investments. The guide should circulate among key actors so as to,
hopefully, shape legal reform efforts in more indirect but effective ways than formal conventions.77
It should also be recognized that UNCITRAL, like other elements of the United Nations,
faces budget pressures, so it is important that it focuses its UNCITRAL focuses its efforts and
resources in prioritary projects. 78 In considering what topics should be added to its work program,
the Commission takes into account factors such as global significance, special interest to
developing countries, developments in technology, and changing trends in commercial practice.79
For the reasons discussed in the second and third sections of this paper, UNCITRAL could, and
should, devote its attention to the creation of a modern international legal framework that supports
and promotes investments in the renewable energy field, protecting the legitimate interests of
investors while retaining the regulatory space of host states. The UNCITRAL has been recognized
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as one of the most practical and productive organs in the United Nations constellation. 80 Its
legislative products are highly influential in shaping the law of global commerce.81
UNCITRAL has developed sophisticated means of integrating widely diverse interests, of
obtaining broadly inclusive representation, of establishing expert authority. 82 This paper has
argued that the UNCITRAL is in a privileged position to lead an effort – along with other
international organizations, public and private stakeholders – to conduce a thorough analysis of
the challenges raised by the growing interaction between international investment treaties and
national legal frameworks that regulate economic incentives in the renewable energy field and
devise a legislative text offering effective solutions.
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