Part one.

Sphere of application and general provisions
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Article 3
1. Contracts for the supply of goods to be manufactured or produced are to be
considered sales unless the party who orders the goods undertakes to supply a substantial
part of the materials necessary for such manufacture or production.
2. This Convention does not apply to contracts in which the preponderant part
of the obligations of the party who furnishes the goods consists in the supply of labour
or other services.

OVERVIEW
1. This provision makes clear that the Convention’s sphere
of application encompasses some contracts that include acts
in addition to the supply of goods.1
CONTRACTS FOR THE SALE OF GOODS TO BE
MANUFACTURED OR PRODUCED
2. Under paragraph 1 of article 3, the Convention applies
to contracts for the sale of goods to be manufactured or
produced.2 This makes clear that the sale of such goods is
as much subject to the provisions of the Convention as the
sale of ready-made goods.3 This aspect of the Convention’s
sphere of application is, however, subject to a limitation:
contracts for goods to be manufactured or produced are not
governed by the Convention if the party who “orders” the
goods supplies a “substantial part” of the materials necessary for their manufacture or production.4 Article 3 does
not provide specific criteria for determining when the materials supplied by the buyer constitute a “substantial part”.
One decision suggests that a purely quantitative test should
be used in this determination.5
3. A different—albeit related—issue is whether providing
instructions, designs or specifications used for producing
goods is the supply of “materials necessary” for the goods’
manufacture or production; if so, a sales contract in which
the buyer supplies such information is excluded from the
Convention’s sphere of application if the “substantial part”
criterion is met. In one case, a court held that the Convention was inapplicable, on the grounds of article 3 (1), to a
contract under which the seller had to manufacture goods
according to the buyer’s design specifications.6 The court
deemed the plans and instructions that the buyer transmitted to the seller to constitute a “substantial part of the
materials necessary” for the production of the goods. Other
courts have found that design specifications are not considered “materials necessary for the manufacture or production of goods” within the meaning of article 3 (1).7

CONTRACTS FOR THE DELIVERY
OF LABOUR AND SERVICES
4. Article 3 (2) extends the Convention’s sphere of application to contracts in which the seller’s obligations
include—in addition to delivering the goods, transferring
the property and handing over the documents8—a duty to
provide labour or other services, as long as the supply of
labour or services does not constitute the “preponderant
part” of the seller’s obligations.9 It has been held that work
done to produce the goods themselves is not to be considered the supply of labour or other services for purposes
of article 3 (2).10 In order to determine whether the obligations of the seller consist preponderantly in the supply of
labour or services, a comparison must be made between
the economic value of the obligations relating to the supply
of labour and services and the economic value of the obligations regarding the goods,11 as if two separate contracts
have been made.12 Thus, where the obligation regarding the
supply of labour or services amounts to more than
50 per cent of the obligations of the seller, the Convention
is inapplicable. It is on this basis that a court decided that
a contract for a market study did not fall under the Convention’s sphere of application.13 On the other hand, a contract for the dismantling and sale of a second-hand hangar
was deemed to fall within the Convention’s sphere of application on the ground that the value of the dismantling services amounted to only 25 per cent of the total value of the
contract.14
5. One court has stated that, because a clear calculation
comparing the values of the goods and the services covered
by a contract would not always be possible, other factors—such as the circumstances surrounding the conclusion
of the contract and the purpose of the contract—should
also be taken into account in evaluating whether the obligation to supply labour or services is preponderant.15 Another
court referred to the essential purpose of the contract as
a criterion relevant in determining whether or not the
Convention was applicable.16
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